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PEEFACE. 



The County Courts were intended by the Legislature 
to be tribunals before which every man could conduct 
his own cause. For that purpose written pleadings 
were dispensed with, and the forms of procedure were 
rendered as simple and as few as is consistent with the 
due administration of justice. Still forms and rules of 
practice can never be wholly got rid of ; and such as 
are necessarily prescribed do, no doubt, often perplex 
those who desire to take proceedings in these Courts 
without obtaining the assistance of professional advice. 

We desire in the following pages to assist the suitor 
by furnishing him with a guide to the procedure of 
these popular tribunals. 

Although the space at our command has compelled 
us throughout the work to abstain from entering more 
than is absolutely requisite into technical details, we 
venture to hope that we may have succeeded in afford- 
ing substantial aid in the conduct of such cases as are 
not embarrassed by difficulties and complications, which 
can only be successfully encountered by a professional 
man. It only remains to add that the present edition 
embraces the practice of these Courts, both under their 
legal and equitable jurisdiction, as it has been settled 
by the most recent Rules and Orders, in order to give 
effect to the Judicature Acts and other recent legislation 
affecting these tribunals. 

Bktck Court, Temple, 1881. 
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CHAPTER I. 

OF COUNTY COUBTS, THEIR CONSTITUTION, ETC. 

How established — Officers — Qualification of Judge — Duties 
of Registrars and High Bailiffs — Who may appear in a 
County Court. 

The County Courts, which are the subject of the fol- 
lowing pages, were established in 1847, under the Act 
9 & 10 Vict. c. 95, which has been since amended by 
the Acts 12 & 13 Vict. c. 101 ; 13 & 14 Vict. c. 61 ; 
15 & 16 Vict. c. 54 ; 19 & 20 Vict. c. 108 ; 20 & 21 
Vict. c. 36; 21 & 22 Vict. c. 74; 22 Vict. c. 8; 22 
& 23 Vict. c. 57; 28 & 29 Vict. c. 99 ; 29 & 30 Vict. 
c. 14; 30 & 31 Vict. c. 142; 31 & 32 Vict. c. 40; 
32 & 33 Vict. c. 62 ; 36 & 37 Vict. c. 52, and 38 & 
39 Vict. c. 50. 

Under powers given to the Crown by the first-men- 
tioned of these Acts, England and Wales were shortly 
afterwards divided into 491 county court districts, and 
by subsequent orders various alterations have from time 
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to time been made and additional courts established. 
A judge is appointed to each district ; but in the 
majority of cases the same judge is appointed to hold 
the courts in several districts. The county courts held 
by the same judge are said to form a circuit. 

A sitting of the county court is held within each 
district, at the appointed court town of that district, 
at such times as the judge appoints ; but so that a 
court may be holden in every such place once, at least, 
in every calendar month, or such other interval as the 
Lord Chancellor shall in each case order. And notice 
of the day and hour on which each court will be holden 
must, three calendar months before the holding thereof, 
be affixed in some conspicuous place in the court-house 
and in the registrar's office ; and, whenever any day 
or hour so appointed for holding the court is altered, 
notice of such alteration must immediately be posted 
in like manner. Any judge may, however, from time 
to time, hold additional and adjourned courts. Two 
courts must not be held before the same judge in one 
day without the consent of the Lord Chancellor, but 
this rule does not apply to the holding of an adjourned 
court.* 

Any judge of county courts may act for any other 
judge of county courts in or without the districts pre- 
sided over by such judge, and the deputy of a judge of 
county courts, or registrar duly appointed, has all the 
powers and privileges, and may perform all the duties, 

* 9 & 10 Vict. c. 95, s. 66 ; and Rules of Practice (of 1875), 
Order I. 
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of the judge or registrar for whom he has been ap- 
pointed. 

Where a court cannot be held by reason of the 
death, or unavoidable absence, of the judge, the court 
is to be adjourned by the registrar, or, in his absence, 
by the high bailiff; an entry thereof being made on 
the minutes.* 

Court-houses are to be built, hired, or occupied, 
under the provisions of the 9 & 10 Vict. c. 95, s. 53 ; 
the 13 & 14 Vict. c. 61, s. 24 ; and the 19 & 20 
Vict. c. 108, s. 85. 

The officers of a county court are: 1. The judge. 
2. The treasurer. 3. The registrar. 4. The bailiffs. 

The qualification of a county court judge is, that he 
shall be a barrister of seven years' standing, or have prac- 
tised as a barrister and special pleader for seven years. 

The judge is appointed by the Lord Chancellor, 
except his district is within the Duchy of Lancaster, 
when the appointment is made by the Chancellor of 
that duchy. The Lord Chancellor and the Chancellor 
of the Duchy of Lancaster may, within their several 
jurisdictions, remove a judge from any district, and 
appoint him to any other district in which the salary is 
not less. They may also, if they think fit, remove a 
judge for inability or misbehaviour. 

A judge of a county court is disqualified from sit- 
ting as a member of Parliament, and from practising 
at the bar, or as a special pleader, equity draughtsman, 
conveyancer, notary public, attorney, or proctor. 

* 19 & 20 Vict c. 10S, a. *» . 
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A judge may appoint a deputy to act for him dur- 
ing two months in the year, or in case of his illness or 
unavoidable absence. The appointment must, how- 
ever, have the sanction of the Lord Chancellor or the 
Chancellor of the Duchy of Lancaster, and the deputy 
must have the same qualifications as are required from 
the judge. 

The judge of a county court is not liable for an 
erroneous judgment. Nor is he answerable for any 
wrongful act done by an officer of the court, unless he 
directed it to be done in a case where he had no 
jurisdiction. 

It is hardly necessary to say that the judge of a 
county court must obey all writs of certiorari, prohibi- 
tion, and mandamus, issuing from the superior courts. 

We may here pass over the duties, &c, of the trea- 
surer, as they do not in any way concern the suitors in 
the court. 

To each court one registrar is appointed by the judge 
with the approval of the Lord Chancellor. His duties, 
so far as they affect the suitors, are as follows : — He 
must keep an office at each place where the court, of 
which he is registrar, is held, which office must be 
open every day except Christmas Day, Good Friday, or 
days appointed for a public fast, humiliation, or thanks- 
giving, from ten in the morning until four in the after- 
noon, except on Saturdays (or some other day when 
. Saturday is the market day of the town in which the 
court is holden), when the office may be closed at one. 

It is the registrar's duty to permit searches to be 
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made, and to pay on demand the money to which 
suitors are entitled (in cash if required) on three days, 
at the least, in each week, such days to be fixed by the 
registrar from time to time with the approbation of the 
judge, and to be printed or written on the plaint note. 
And whenever money is paid into or deposited in court, 
whether before or after judgment, an acknowledgment 
in writing of such payment or deposit is to be given 
on the summons or on the order. 

The registrar also in action of contract, when the 
defendant does not appear, may, by leave of the judge, 
upon proof of service of the summons, and of the debt 
being due and owing, enter up judgment by default or 
judgment of nonsuit, or strike out or adjourn the 
cause ; and with the like leave, in all cases where the 
defendant admits the claim, he may settle the terms 
upon which it is to be paid, and enter up judgment 
accordingly. 

One or more high bailiffs are appointed to every 
court; and each of these may appoint one or more 
persons as bailiffs, to assist him in the discharge of 
his duties. 

It is the duty of the high bailiff to attend every 
sitting of the court, unless where his absence shall be 
allowed for reasonable cause by the judge. And he 
or one of his bailiffs is required to attend for the pur- 
pose of receiving summonses, or for the performance 
of other duties, at the office of the registrar once every 
day. 

The office of the high baflifi oi * crouDta] w«k^ 
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which the plaints entered exceed 6,000 per annum, 
must be open to the public for the purpose of answer- 
ing inquiries, giving information, or for any other 
purpose connected with the duties of the bailiff, 
during the same hours as the office of the registrar 
is kept open. 

It is the duty of the bailiffs to serve all summonses 
and orders, and to execute all the warrants, precepts, 
and writs issued out of the court. And the judge of 
the county court may appoint any of the bailiffs of the 
court to act as brokers or appraisers, for the purpose 
of selling or valuing goods and chattels taken in exe- 
cution under the process of the court ; and the bailiffs 
so authorized by the judge may, without other licence, 
do and perform all the duties, and shall be entitled to 
the poundage, which sworn brokers or appraisers may 
now do and perform, and are entitled to. 

The high bailiff is responsible for all the acts and 
defaults of himself and of the bailiffs appointed to 
assist him, in like manner as the sheriff of any county 
in England is responsible for the acts and defaults 
of himself and his officers. The high bailiff's lia- 
bility is, however, confined to cases where there is a 
misdoing by his officers of something which he has 
directed them to do. If they choose to do a wrongful 
act of their own accord, they will be the only persons 
responsible. 

In case any bailiff of a county court who is em- 
ployed to levy any execution against goods and chat- 
tels, by neglect, or connivance, or omission loses the 



COUNTY COURTS, THEIR CONSTITUTION, ETC. 13 

opportunity of levying any such execution, then, upon 
complaint of the party aggrieved, and the fact alleged 
being proved to the satisfaction of the court, the judge 
is to order the bailiff to pay sulh damages as it appears 
that the plaintiff has sustained thereby, not exceeding, 
in any case, the sum of money for which the execution 
issued ; the payment of such damages being enforced, 
if necessary, in the same way as a judgment of the 
court. 

If any officer or bailiff be assaulted while in the exe- 
cution of his duty, the person so offending is liable to 
a fine not exceeding £5, to be recovered by order of 
the court, or before a justice ; and the bailiff or any 
peace officer may take the offender into custody, with 
or without a warrant, and bring him before such court 
or justice.* 

All actions or prosecutions against any person — 
including, of course, the high bailiff, the bailiff, and 
other officers of the court — for anything done in pur- 
suance of the Act,f are to be laid and tried in the 
county where, and be commenced within three calendar 
months after, the fact was committed : and notice in 

* 9 & 10 Vict c. 95, s. 114 

f Protection is extended by these words to all persons who 
have a bond fide belief that they fill the character in which 
they claim to act and are authorized by the statute, and act 
bond fide in that belief. 1 his is so, even although their acts 
be not legally justifiable by the statute. If bailiffs of the 
county court do so act, their having taken an indemnity from 
the execution-creditor will not disentitle them to notice of 
action. 
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writing of such action, and the cause thereof, is to be 
given to the defendant one calendar month before its 
commencement ; and no plaintiff is to recover if tender 
of sufficient amends has been made before action 
brought, or if after action brought a sufficient sum 
has been paid into court, with costs, by the defendant. 
Moreover, if the plaintiff has a verdict against him, is 
nonsuited, or discontinues the action, the defendant is 
entitled to full costs as between attorney and client. 

Another provision of the County Court Acts also 
protects the high bailiff or other bailiffs against any 
proceedings in respect of anything done in obedience 
to any warrant of the court. The officer can, however, 
only justify that which he lawfully did under the 
warrant ; if he acts beyond it, he will be responsible 
for the excess. Of course, if he does an illegal act not 
in obedience to the warrant, he must take the conse- 
quences himself ; but when he acts under a warrant 
altogether illegal, or made without competent juris- 
diction in the judge issuing it, he will be protected by 
the statute, if, in accordance with its provisions, he, on 
demand, shows his warrant to the plaintiff and permits 
the latter to take a copy of it. In such a case, the 
party injured must seek his remedy against the judge, 
or the registrar of the court. 

The original County Court Act (9 & 10 Vict. c. 95, 
s. 116) provides that if any clerk, bailiff, or officer of 
the court, acting under colour or pretence of the pro- 
cess of the court, shall be charged with extortion or 
misconduct, or with not duly paying or accounting for 
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any money levied by him under the authority of the 
Act, it shall be lawful for the judge to inquire into 
such matter in a summary way, and for that purpose 
to summon and enforce the attendance of all necessary 
parties, in like manner as the attendance of witnesses 
in any case may be enforced; and to make such order 
thereupon for the repayment of any money extorted, 
or for the due payment of any money so levied as 
aforesaid, and for the payment of such damages and 
costs as he shall think just ; and also, if he shall think 
fit, to impose such fine upon the clerk, bailiff, or officer, 
not exceeding £10 for each offence, as he shall deem 
adequate; and in default of payment of any money so 
ordered to be paid, payment of the same may be en- 
forced by such ways and means as are provided by the 
Act for enforcing $ judgment recovered in the county 
court. 

And by the following section, "every treasurer, 
clerk, bailiff, or other officer employed in putting the 
Act or any of the powers thereof in execution, who 
shall wilfully and corruptly exact, take, or accept any 
fee or reward whatsoever, other than and except such 
fees as he is duly authorized to take, for or on account 
of anything done or to be done by virtue of the Act, 
or on any account whatsoever relative to putting the 
same into execution, shall upon proof thereof before 
the court, and in the case of a clerk, treasurer, or high 
bailiff on allowance of the finding of the court by the 
Lord Chancellor, be for ever incapable of serving or 
being employed under the Act in any office of profit 
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or emolument, and shall also be liable for damages, as 
provided by the 116th section/' 

The following persons may appear to conduct pro- 
ceedings in a county court : — The party to the suit or 
other proceeding ; a solicitor of the supreme court* 
being a solicitor acting generally in the action for the 
party, but not a solicitor retained as an advocate by 
such first- mentioned solicitor; a barrister retained byf 
or on behalf of the party on either side, but without 
any right of exclusive or pre-audience ; or, by leave of 
the judge, any other person allowed by the judge to 
appear instead of either party. 

* No solicitor can appear for any person in the county 
court until he has signed the roll or book to be kept by the 
clerk for that purpose ; but no fee is payable on so doing. 

t A client may employ a barrister in the county court 
without the intervention of a solicitor. 
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CHAPTER II. 

OF THE JURISDICTION OF THE COUNTY COURT — LEGAL 

AND EQUITABLE. 

"What Actions may be brought in County Courts under Legal 
Jurisdiction — Certain Actions may be transferred to 
County Court from High Court — Consequence of bring- 
ing Actions which Court has no Jurisdiction to try — 
What Debts or Demands may be sued for in a CouDty 
Court — In what Cases County Courts have Equitable 
Jurisdiction — Under Judicature Acts County Courts now 
administer both Law and Equity — Consequences of 
bringing in High Court. Actions cognizable in County 
Court. 

The jurisdiction of the county court is conferred or 
regulated by Acts which may be conveniently ranged 
under three heads. In the first place, there is a series 
of Acts conferring upon them a legal jurisdiction. In 
the second place, there are the Acts conferring upon 
them, in certain cases, an equitable jurisdiction — or, in 
other words, a jurisdiction the same as that formerly 
exercised by the Court of Chancery, and now by the 
Chancery Division of the High Court of Justice. In 
the third place, a number of statutes relating to a 
variety of subjects give jurisdiction to the county court 
in the particular matters dealt with by these statutes. 
We shall deal hereafter with the jurisdiction under 
these latter statutes. In the present chapter we shall 

c 
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confine ourselves to what may be called the general 
jurisdiction of the courts either at law or in equity. 

I. THE LEGAL JURISDICTION OF THE COURTS. 

The county court is a court of record, although an 
inferior court. Its jurisdiction embraces all personal 
actions where the debt or damages claimed do not 
exceed £50 ; except actions in which the validity of 
any devise, bequest, or limitation under any will or 
settlement may be disputed ; or actions for malicious 
prosecution, libel, slander, seduction, or breach of 
promise of marriage. 

Actions of ejectment were formerly expressly ex- 
cluded from the jurisdiction of the county courts, but 
by the Act of 1867 (30 & 31 Vict. c. 142) it is pro- 
vided that such actions, when neither the value of the 
lands, tenements, nor the rent payable in respect there-" 
of shall exceed the sum of £20 by the year, may be 
brought and prosecuted in the county court of the 
district in which the lands, tenements, and heredita- 
ments are situate. It is also provided, by the same 
enactment, that the county courts shall have jurisdiction 
to try any action in which the title to any corporeal 
or incorporeal hereditament shall come in question, when 
neither the value of the lands, tenements or heredita- 
ments in dispute, nor the rent payable in respect 
thereof, shall exceed the sum of i£50 by the year, or, 
in case of an easement or licence, when neither the 
value nor the reserved rent of the lands, tenements, or 
hereditaments in respect of which the easement or 
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licence is claimed, or on, through, over, or under which 
such easement or licence is claimed shall exceed the 
sum of 4!20 hy the year. On the other hand, the 
defendant in any such action of ejectment, or his land- 
lord, may, within one month from the day of the ser- 
vice of the writ, apply to a judge at chambers for a 
summons to the plaintiff to show cause why such 
action should not be tried in the superior courts on the 
ground that the title to lands or hereditaments of greater 
annual value than £20 would be affected by the decision 
in such action. And if the judge, on the hearing of 
the summons, is satisfied that the title to other lands 
would be so affected, he may order the action to be 
tried in one of the superior courts, the proceedings in 
the county court being discontinued. 

Although actions for malicious prosecution, libel, 
slander, seduction, or breach of promise of marriage 
cannot — except under the circumstances to which we 
shall presently refer — be brought in a county court, 
these and all other actions of tort, whatever may be 
the amount of damages claimed, may be transferred to 
one of those tribunals by one of the divisions of the 
High Court of Justice or (as is practically almost in- 
variably the case) by a judge thereof sitting at cham- 
bers. This, however, can only be done when the 
defendant is able to make an affidavit that the plaintiff 
has no visible means of paying the costs, should the 
issue of the trial be unfavourable to him. In this case 
the judge may order that, in (default of the plaintiff giv- 
ing security /or the defendant's co8l»,OT^S^Ssv^^fc 
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judge that he has a cause of action fit to be prosecuted 
in a superior court, the cause shall be remitted for 
trial to a county court ; the costs subsequent to such 
order being taxed on the scale allowed in the inferior 
tribunal.* 

The county court may, however, entertain actions 
to any amount, and also all the actions excepted from 
its jurisdiction, if both parties shall agree, by a memo- 
randum signed by them or their respective attor- 
neys, that any county court named in such memo- 
randum shall have power to try such action.f The 
memorandum above referred to must be filed in the 
office of the registrar of the county court before a 
summons will be issued in any case in which the 
court has no jurisdiction without the consent of the 

* When any action is remitted by order of the High 
Court of Justice to a county court, the plaintiff must lodge 
with the registrar thereof the order and the writ, also a state- 
ment of the names and addresses of the several parties to 
the action, and their solicitors (if any), and a concise state- 
ment of the particulars such as would be required upon 
entering a plaint, signed by the plaintiff or his solicitor. 
The registrar will thereupon enter the action for trial, and 
give notice to the parties of the day appointed for such trial, 
by post or otherwise, ten clear days before such day, and will 
annex to the notice to the defendant a copy of the par- 
ticulars. 

t It is doubtful what construction will now be placed upon 
this provision. Prior to the Judicature Act, it did not 
operate to extend the power to give jurisdiction by consent 
to any but common law actions ; but now, strictly construing 
it in connection with the provisions of the Judicature Act, it 
would appear to extend to any action whatever. 
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parties. It frequently happens that, in actions which 
do not directly involve any question of title to land, 
&c., such questions do, nevertheless, incidentally arise, 
and in these cases, even if the jurisdiction of the court 
would otherwise be ousted in consequence of the value 
of the property involved, the judge may, nevertheless, 
decide the claims which it is the immediate object of 
the action to enforce, if both parties at the hearing 
consent, in any writing signed by them or their attor- 
neys ; but the judgment is not to be evidence of title 
between the parties or their privies in any other action 
in that court, or in any proceeding in any other court ; 
nor is such consent to prejudice or affect any right of 
appeal of either of the parties to such first-mentioned 
action. 

Under the County Court Act of 1867 (30 & 31 
Vict. c. 142), no action is henceforth to be brought, or 
will be maintainable, in any court (i.e. either in the 
High Court, or in county courts or other inferior 
tribunals), to recover any debt or sum of money alleged 
to be due in respect of the sale of any ale, porter, beer, 
cider, or perry which, after the commencement of this 
Act, was consumed on the premises, when sold or 
supplied, or in respect of any money or goods had, 
lent, or supplied, or of any security given for, in, or 
towards the obtaining of any such ale, porter, beer, 
cider, or perry. 

Whenever an action or suit be brought in a county 
court, which the court has no jurisdiction to try, the 
judge will order the cause to be struck out, unless the 
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parties give him jurisdiction by their voluntary agree- 
ment, and he may then award costs, in the same 
manner, to the same extent, and recoverable in the 
same manner as if the court had jurisdiction in the 
matter of such plaint, and the plaintiff had not 
appeared, or had appeared and bad failed to prove his 
demand* 

Having disposed of those exceptions to the jurisdic- 
tion of the county court which are grounded on the 
nature of the action, we have now to consider what 
"debts, damages, or demands," not exceeding JB50, 
may be enforced in these courts. It may, however, 
be as well to premise that, if it clearly appears on the 
face of the plaint, or the particulars of demand, that 
the plaintiff in an action commenced in the county 
court claims more than d£50, the defendant, on 
showing that there has been no abandonment of the 
claim for the excess above that sum, may obtain from 
one of the superior courts a writ of prohibition, pre- 
venting the county court proceeding further in the 
matter. 

The words of the section extend the jurisdiction 
to cases in which "the debt, damage, or demand" 
does not exceed £50, whether on balance of account or 
otherwise. Under the latter words, a plaint may be 
brought for a balance not exceeding J?50 upon an 
account, however large ; but in order to constitute a 
"balance," the accounts between the two parties 
must have been adjusted by them, or the claim of the 
plaintiff must have been reduced within the prescribed 
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limits, by payment, or something equivalent thereto, 
before action brought. For instance, a man has a claim 
for a sum considerably over £50 ; but, on the other 
hand, he admits a claim against himself — or set-off — 
on the part of the defendant to an amount which 
reduces the balance to £50, or less. For that balance, 
not exceeding £50 after an admitted set-off on the part 
of the defendant, the plaintiff may bring his action in 
the county court. Even if the plaintiff's total claim 
amount to above «P50, he may recover that sum in a 
county court, provided he consents to abandon so 
much of his claim as will bring the case within the 
jurisdiction of the court. In any case where the 
original demand exceeds £50, but the plaintiff desires 
to abandon the excess, or to admit a set-off, and sues 
in a county court for the residue, the abandonment, or 
the admission of the set-off, must be entered on his 
particulars of demand, before these are served upon the 
defendant. If he fail to do so, he will be liable to 
have the action stayed by the issue of a writ of pro- 
hibition from one of the superior courts ; or he might 
be nonsuited when the case came on for trial. If 
indeed the defendant then consented, it would seem 
that there would be no objection to the judge entering 
the plaintiff's abandonment of his excessive claim upon 
the particulars of demand and upon the judgment; 
and to proceeding with the cause, subject to this entry. 
But it must be recollected that the judge could not 
take this step without the defendant's consent. And 
it must be equally borne in mind, that the defendant 
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cannot safely allow the plaintiff to recover in a county 
court £b0 on a cause of action which would sustain a 
demand for a larger sum, without obtaining an explicit 
abandonment of his claim to the excess. Because the 
fact of commencing and prosecuting an action in the 
county court for a sum not exceeding £50 is not of 
itself an abandonment of the excess; and unless it 
appears by the judgment, or some previous proceed- 
ings, that the plaintiff has done some act of abandon- 
ment in court, it will be no bar to a future action. 

Closely connected with that part of the subject to 
which we have just been referring is the 63rd section 
of the first County Court Act (the 9 & 10 Vict. c. 95), 
which enacts, that "it shall not be lawful for any 
plaintiff to divide any cause of action for the purpose 
of bringing two or more suits " in the county court. 

" Cause of action " in this section means " one 
cause of action," and is not limited to an action on 
one separate contract ; therefore, in the case of trades- 
men's bills, in which one item is connected with 
another, and the dealing is not intended to terminate 
with one contract, but to be continuous, so that one 
item, if not paid, shall be united with another and 
form one entire demand, the demand, if it exceeds £50, 
ceases to be within the jurisdiction of the county court.* 

This point is so important, that it may be well to 
illustrate it by a short statement of the facts of the 
principal case on the subject.f In that case, the 

* Pollock and Nicol's County Court Practice, 
t Orimbly v. Akroyd, 1 Exchequer, 479. 
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defendant was a railway contractor, and the plaintiff 
was a shopkeeper, who supplied goods to the workmen 
employed upon the railway, upon the authority of 
tickets specifying particular amounts due to them, 
which were given to the workmen by the sub-con- 
tractor employed by the defendant, 3,000 of these 
tickets had been presented to the plaintiff, who had 
supplied the men with goods to the amount specified 
therein. The defendant was thereupon served with 
228 summonses to appear at the Worcestershire county 
court to answer the plaintiff as to each of the sum- 
monses, " in an action on contract for goods sold." 
The several sums thus sought to be recovered 
amounted in the whole to £303 19s. ; but the indivi- 
dual summonses were issued for sums which only iu 
one case amounted to £5 ; the remainder to far less 
amounts. The Court of Exchequer held that the 
plaintiff was not entitled to enter a separate plaint in 
the county court in respect of each sum due to him as 
aforesaid, but was bound to bring his action for the 
aggregate of these demands, and consequently in the 
superior court. 

If, by splitting his demand, the plaintiff wrongfully 
bring several actions in the county court, the defen- 
dant may apply for a prohibition from one of the 
superior courts. 

Where, however, the " cause " or rather " causes " 
of action consist of items of a different character, as 
for instance a claim for goods sold and another for 
money lent, then the plaintiff may bring separate suits 
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for each (if below £50) in the county court. So rent 
in arrear, and a claim for double value for holding over 
after notice to quit, under the 4th Geo. II. c. 28, s. 1, 
are distinct causes of action, which may be sued for in 
separate plaints. 

It has been said,* that whenever any doubt arises, 
the plaintiff in an action should ask himself : — " Has 
any account ever been delivered, in which he (the 
plaintiff) has put together the several demands in the 
form of one ? Have the parties ever treated them as 
one demand ? Are the sums under one head of claim 
at all connected with those under another ?" If the 
answer to these questions be in the negative, then 
separate plaints may safely be issued for each claim. 

It only remains to add, upon this part of our sub- 
ject, that also under the legal jurisdiction of a county 
court (with which alone we are at present concerned) a 
plaintiff may recover any demand not exceeding £50, 
which is the whole or part of the unliquidated balance f 
of a partnership account, or the amount of a dis- 
tributive J share under an intestacy, or of any legacy 
under a will.§ It must be recollected, however, that 

* By Wilde, C. J., in Kempton v. WiUey, 1 Lowndes, Max- 
well and Pollock, p. 280. 

t i.e. A balance which has not been struck and settled be- 
tween the parties. 

I i.e. A share of the property of a person who has died 
without a will, to which the plaintiff conceives himself to be 
entitled as one of the next of kin. 

§ As to the farther or more extensive remedies in partner- 
ship or administration cases, now available under the equit- 
able jurisdiction of the county court, see post. 
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the court ceases to have jurisdiction over legacies wher 
the validity of the bequest is called in question. And 
when the Chancery Division of the High Court of 
Justice has undertaken the administration of the effects 
of a testator, it will restrain a legatee from proceeding 
against the executor in the county court for the amount. 
of a legacy. 

II. THE EQUITABLE JURISDICTION OF THE COUNTY 

COURTS. 

Before the year 1865 the county courts had no juris- 
diction in equity, or, in more popular language, they 
had no power to try chancery suits. An Act passed 
in that year (the 28th and 29th Vict. c. 99) conferred 
this jurisdiction upon them to a limited extent, and 
they now have and may exercise (sect. 1) all the power 
and authority formerly possessed by the Court of 
Chancery, and now by the Chancery Division of the 
High Court of Justice in the suits or matters herein- 
before mentioned ; that is to say : — 

1. In all suits by executors, legatees (whether 
specific, pecuniary, or reversionary*), devisees 
(whether in trust or otherwise), heirs-at-law, 
next of kin, in which the personal or real, or 

* A legacy is said to be specific when it consists of some 
definite thing, such as a horse, a piece of plate, or an article 
of jewellery. It is pecuniary when it consists of a sum of 
money. And it is residuary when it consists of the whole or 
of part of what may be left of the testators property after 
paying all debts, legacies, and other claims on his estate. 
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personal and real estate against, or for an 
account on consideration of which the demand 
may be made, shall not exceed in amount or 
value the sum of £500. 

2. In all suits for the execution of trusts in which 

the trust estate or fund shall not exceed in 
amount or value the sum of £500. 

3. In all suits for foreclosure or redemption, or for 

enforcing any charge or lien, where the mort- 
gage, charge, or lien shall not exceed in amount 
the sum of £500. 

4. In all suits for specific performance, or for the 

delivering up or cancelling any agreement for 
the sale or purchase of any property, where 
the purchase-money shall not exceed the sum 
of £500. This clause did not include any 
provision as to agreement for leases, and it 
provided only for specific performance, deliver- 
ing up and cancelling, not for reforming agree- 
ments. It has therefore been repealed, and 
in its place it has been enacted by sect. 9 of 
the 30 & 31 Vict. c. 142, that "The juris- 
diction which is given by the Act passed in the 
session holden in the 28th and 29th years of 
the reign of Her Majesty, intituled, An Act 
to confer on the County Courts a limited Juris- 
diction in Equity, so far as relates to causes 
coming within the fourth head of the first 
section of the said Act, may, from and after 
the passing of this Act, be exercised in all suits 
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for specific performances of or for the reforming, 
delivering up, or cancelling of any agreement 
for the sale, purchase, or lease of any property 
when, in the case of a sale or purchase, the 
purchase-money, or in the case of a lease, the 
value of the property, shall not exceed i£500." 

5. In all proceedings under the Trustees Relief 

Acts, or under the Trustee Acts, or under any 
of such Acts, in which the trust estate or fund 
to which the proceeding relates, shall not ex- 
ceed in amount or value the sum of i£500. 

6. In all proceedings relating to the maintenance 

or advancement of infants in which the pro- 
perty of the infant shall not exceed in amount 
or value the sum of j£500. 

7. In all suits for the dissolution or winding-up of 

any partnership in which the whole property, 
stock, and credits of such partnership shall not 
exceed in amount or value the sum of £500. 

8. In all proceedings for orders in the nature of 

injunctions, where the same are requisite for 
granting relief in any matter in which juris- 
diction is given by this Act to the county court, 
or for stay of proceedings at law to recover 
any debt provable under a decree for the 
administration of an estate made by the court 
to which the application for the order to stay 
proceedings is made.* 

* It will be seen that the jurisdiction of the county courts 
in equity is under this section limited to cases in which the 
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9. By the Partition Act, 1868 (31 & 32 Vict. c. 40), 
in suits for partition* in any case when the 
property to which the suit relates does not 
exceed in value the sum of £500. 

In all such suits or matters the judge of a county 
court now has, in addition to the powers and authori- 
ties previously possessed by hira, all the powers and 
authorities of a judge of the Chancery Division of the 
High Court; and the treasurer, registrar, and high 
bailiff can, in all matters in which the county court 
has jurisdiction, discharge any duties which an officer 
of the Court of Chancery can discharge, either under 
the order of a judge of such court or the practice 
thereof, and all officers of the county court must in 
discharging such duties conform tp any rules or orders 
duly framed in the manner provided by the Act. 

It must be borne in mind, that although the county 
courts have now jurisdiction in the suits and matters 
we have just enumerated, that of the Court of Chan- 
subject-matter of dispute does not exceed .£500. It would 
seem, however, that under the 9 & 10 Vict. c. 95 (incorporated 
with the Act now under consideration by sect. 21), a plaintiff 
may reduce his demands below ,£500 by abandoning the ex- 
cess. This would, however, only apply to suits for specific 
performance of a contract by a vendor, for foreclosure, or for 
the making good of a breach of trust, since it is only in these 
that a definite money demand is made. 

* Whenever lands, whether of freehold or copyhold tenure* 
are held in undivided shares by several persons as co-par- 
cenors, joint-tenants, or tenants in common, the jurisdiction 
to decree a partition arises, and any one of the persons in- 
vested is entitled to a partition as of right. 

t 
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eery is not ousted. In other words, the inferior and 
superior courts have a concurrent jurisdiction ; and 
these suits may therefore be commenced, at the plea- 
sure of the plaintiff, either in the county court 
or in the Chancery Division of .the High Court. 
Nevertheless, if a plaintiff commences in the High 
Court a suit which he might have brought in a county 
court he will, as we shall presently see (p. 36), run 
the risk of being mulcted of his costs. And although 
a plaintiff may use his own discretion in selecting the 
court in which he will bring his suit, any one of the 
judges of the Chancery Division of the High Court, 
on the application at chambers of any party to any 
suit or matter pending under this Act, has power, then 
and there, or, if he shall think fit, after having a 
summons served upon the other party or parties, to 
transfer the same from the county to the Chancery 
Division of the High Court, upon such terms, if any, 
as to security for costs or otherwise, as he may 
think fit. 

If during the progress of any suit it turns out that 
the subject-matter exceeds the limit in amount to 
which the jurisdiction of the county courts is limited, 
this will not affect the validity of any order or decree * 

* The decision of the county court judge on the subject of 
value is final and not subject to appeal. Although a suit 
must be transferred from the county court to the Court of 
Chancery, if a valid objection be taken that the subject- 
matter in dispute is larger than that with which the former 
tribunal has power to deal, still, if no such objection be 
taken, it is possible that a suit consisting of a much larger 
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already made, but it will then be the duty of the 
court to direct the suit to be transferred to the Chan- 
cery Division of the High Court. Any party to the 
suit may, however, apply to a judge of the Chancery 
Division of the High Court sitting at chambers for an 
order authorizing and directing the suit to be carried 
on and prosecuted in the county court, notwithstand- 
ing such excess in the amount of the limit to which 
jurisdiction in the matter is hereby given to the 
county courts; and the judge, if he deem it right 
to summon the other parties or any of them to appear 
before him for that purpose, after hearing such par- 
ties, or on default of the appearance of all or any of 
them, has full power to make such order. 

With respect to the court in which proceedings in 
equity shall be taken, it is provided by sect. 10 of the 
28 & 29 Vict. c. 99, that— 

1. Proceedings under this Act which relate to the 

recovery or sale of any mortgage, charge, or 
lien on lands, tenements, or hereditaments 
shall be taken in that county court within the 
district of which the lands, tenements, or here- 
ditaments, or any part thereof, are situate : 

2. Proceedings under the Trustee Act3, 1850 and 

1852, shall be taken in the county court within 

sum than £500 may be disposed of by the inferior tribunal ; 
and as the reoord of the court when a suit is once terminated 
will be oonolusive as between the parties and those claiming 
under them, a Anal judgment will stand, even although the 
jurisdiction has in fact been exceeded. 
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the district of which the persons making 
the application, or any of them, reside or 
resides : 

3. Proceedings for the administration of the assets 

of a deceased person shall be taken in the 
county court within the district of which the 
deceased person had his last place of abode in 
England, or in which the executors or adminis- 
trators, or any one of them, shall have their 
or his place of abode : 

4. Proceedings in partnership cases shall be taken 

in the county court within the district of 
which the partnership business was or is 
carried on : 

5. Proceedings for the specific performance or the 

delivering up or cancelling of agreements shall 
be taken in the county court within the dis- 
trict of which the defendants, or any one of 
them, reside or resides, or carry on or carries 
on business : 

6. Proceedings in any suit or other matter under 

this Act, which are not otherwise provided for, 
shall be taken or instituted in the county court 
within the district of which the defendants, 
or any or either of them, shall reside or carry 
on business. 

If, during the progress of a suit, it appears to the 
court that the suit could be more conveniently prose- 
cuted in some other county court, it is competent for 

D 
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the court to transfer the same to such other county 
court, and thereupon the suit or matter will proceed in 
such other county court. 

We have, for the sake of convenience and clearness, 
so far considered the jurisdiction of the county courts 
tinder the heads of legal and equitable jurisdiction. 
But it must not be supposed that this division now im- 
plies, as it once did, the administration of justice in ac- 
cordance with two different, and, in Borne cases, conflict- 
ing systems. Before the Judicature Acts, 1873 and 1875, 
came into operation, the county courts had, it is true, 
like the courts of common law, a limited power of 
giving effect in common law actions to defences on 
equitable grounds. But, speaking generally, if the 
suit were a suit at law, the court had to decide every 
question arising in it by common law rules, and could 
recognize only common law rights and apply common 
law remedies. If, on the other hand, the suit were 
brought before the court in the exercise of its equitable 
jurisdiction, the rules enforced the rights recognized, 
and the remedies applied must have been those of the 
Court of Chancery. One main object of the Judicature 
Acts was so far to fuse law and equity as to provide that 
in any action or suit full and complete justice shall be 
done, and that the decision should give effect to the rights 
of the parties both at law and in equity. The Judicature 
Act of 1873, therefore, provided that a county court 
shall, " as regards all causes of action within its juris- 
diction for the time being, have power to grant, and 
shall grant in any proceedings before such court, such 
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relief, redress, or remedy, or combination of remedies, 
either absolute or conditional, and shall in every such 
proceeding give such and the like effect to every ground 
of defence or counterclaim, equitable or legal, • • • 
in as full and ample a manner as might and ought to 
be done in the like case by the High Court of Justice." 
Section 24, subsection 7, of the same Act, when read 
with the foregoing provision, also enacts that a 
county court, in every cause or matter proceeding 
before it, has power to grant, and must grant, either 
absolutely or on such reasonable terms and conditions 
as shall seem just, all such remedies whatsoever as any 
of the parties thereto may appear to be entitled to in 
respect to any and every legal or equitable claim 
properly brought forward by them respectively in such 
cause or matter ; so that, as far as possible, all mat- 
ters in controversy between the said parties respectively 
may be completely and finally determined, and all 
multiplicity of legal proceedings concerning any of 
such matters avoided. 

At present, therefore, the plaintiff may, in any cause, 
within the jurisdiction of a county court, not only en- 
force such legal rights, and obtain the benefit of such 
legal remedies as he would have been entitled to before 
the Judicature Acts came into operation, but he will be 
entitled to enforce any right, or to take benefit of any 
remedies which would, before the passing of these 
Acts, have been recognized or given either by a court 
of common law or of equity. And in like manner a de- 
fendant may now avail himself in a county eavxtX. *& \xi 
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the High Court of any defence, either legal or equitable, 
which would formerly have been available to him either 
in a court of common law or of equity. 

It only remains to add that, with the exception of 
proceedings under the Trustees Relief Act, the Trus- 
tees Act, and with reference to the maintenance and 
advancement of infants, all proceedings in the county 
court, whether under the general jurisdiction of the 
court, or under specific statutes, are considered to be 
in the nature of " actions," are commenced by plaint, 
and are governed by a uniform course of procedure 
which it will be the object of the following chapters to 
describe. We shall devote a separate chapter to the 
proceedings under the Trustees Relief Act, the Trus- 
tees Act, and with reference to the maintenance and 
advancement of infants, which are commeneed by 
petition. 

III. OF THE CONSEQUENCES OF BRINGING IN THE 
HIGH COURT ACTIONS COGNIZABLE IN THE COUNTY 
COURT. 

By the SO & 31 Vict. c. 142, s. 5, it is enacted that 
if in any action commenced after the passing of this 
Act, in any of Her Majesty's superior courts of record 
[t.e., since the passing of the Judicature Acts, "in 
any division of the High Court "], the plaintiff shall 
recover a sum not exceeding £20 if the action is 
founded on contract, or £10 if founded on tort 
(i.e., on a wrong done or an act of negligence 
committed by the defendant), whether by ver- 
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diet, judgment by default, or on demurrer or other- 
wise, he shall not be entitled to any costs of suit 
unless the judge certify on the record that there was 
sufficient reason for bringing such action in such 
superior court, or unless the court, or a judge at cham- 
bers, shall by rule or order allow such costs. At the 
time this enactment became law (1867) it applied only 
to common law actions. It now, by the operation of 
the Judicature Acts, applies to any suit in the High 
Court, and therefore to actions or suits brought in the 
Chancery Division, where the plaintiff recovers no more 
than the sum mentioned. Although, therefore, a 
plaintiff may still exercise an option as to whether he 
will bring an action, within the equitable jurisdiction 
of the county courts, before one of those tribunals or 
in the Chancery Division of the High Court, he will do 
so at the risk of being mulcted in costs if he do not 
recover more than the amount mentioned in sect. 5 of 
the 30 & 31 Vict. c. 142. 

A judge of the High Court,. sitting at chambers, may, 
under sect. 7 of 30 & 31 Vict. c. 142 (on hearing of a 
summons to be taken out by the defendant within eight 
days after the writ has been served upon him), order 
any action of contract, when the plaintiff's claim does 
not exceed £50, to be transferred from the superior to 
the county court if he thinks that it may be properly 
entertained by the latter tribunal. 

If any action be unnecessarily brought in any other 
courts than the High Court, which could have been 
brought in a county court, and t\ie vexfosk TWN«*&Ssk 
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for a less sum than £10, the plaintiff will not be 
allowed to receive from the defendant a greater amount 
of costs than he would have been allowed if the action 
or suit had been brought in a county court, unless the 
judge certifies that the action was a fit one to be 
brought in such other court. 



CHAPTER III. 

OF THE JOINDER OF CAUSES OF ACTION. 

What Causes of Action may or may not be joined in the 
same Action — Kale as to Claims against Husband and 
Wife and Executor or Administrator — Court may direct 
separate Trials on different Causes of Action. 

It very often happens that a person has several 
grounds of complaint, or, as it is said, " causes of 
action," against another person. If he thinks of 
taking legal proceedings it is matter of importance to 
know how far he can combine in one action several 
causes of complaint ; or under what circumstances he 
must bring separate actions founded on each cause of 
c omplaint. 

In the county court the rule is that a plaintiff may 
unite in the same action several complaints or causes 
of action without leave of the Court, but to this rule 
there are two exceptions. 

Order V. of the County Court Rules of 1875, pro- 
viding that no cause of action shall, unless by leave of 
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the judge, be joined with an action for the recovery of 
land, except claims in respect of mesne profits, or 
arrears of rent in respect of the premises claimed, or 
any part thereof, or damages for breach of any con- 
tract under which the same or any part thereof are 
held ; and claims by a trustee in bankruptcy as such 
shall not, unless by leave of the judge, be joined 
with any claim by him in any other capacity. And 
by Order XXIL, in actions of replevin no other cause 
of action is to be joined in the summons. 

It is of practical importance to observe that under the 
rules claims by or against husband and wife may be joined 
with claims by or against either of them separately ; 
that claims by or against an executor or administrator 
as such may be joined with claims by or against him 
personally, provided the last-mentioned claims are 
alleged to arise with reference to the estate in respect 
of which the plaintiff or defendant sues or is sued as 
executor or administrator ; and that claims by plaintiffs 
jointly may be joined with claims by them or any of 
them separately against the same defendant. It must, 
however, be borne in mind that if at any time it 
appears or is made to appear to the Court that the 
causes of action united, or claims joined in any action, 
cannot be conveniently tried and disposed of together, 
it may order separate trials, or may exclude any such 
cause of action or claim, and may order the particulars 
to be amended accordingly, and may make such order 
as to costs as may be just. 
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CHAPTER IV. 

AS TO THE PARTIES TO A SUIT. 

Consequence of suing wrong Parties— Who may be Plaintiffs 
and who may be Defendants — Suits by or against Firms 
— How Infants may sue in County Courts — Suing in 
forma pauperis — Rules as to suing Persons jointly liable 
— Power of Judge to amend when Parties wrongly joined 
or wrongly omitted— Change of Parties. 

Before the commencement of a suit or action it is 
necessary carefully to consider who must or may be 
made party to it. It is generally the object of a 
plaintiff to combine with those who have a like 
interest or title with himself, and at the same time to 
proceed against all the persons who are liable upon all 
or any of the causes of action on which proceedings 
are taken. It is, however, necessary that a plaintiff 
should avoid proceeding against any who are not liable, 
or who ought not to be joined with others in the 
same action ; for if he makes a mistake on the point, 
he will or may be liable in costs to those whom he has 
improperly sued. 

Great latitude is now allowed in the joinder both of 
plaintiffs and defendants. The practice is regulated 
by Order V. of the Rules of 1875, which provides 
that : — 

All persons may be joined as plaintiffs in whom the 
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right to any relief claimed is alleged to exist, whether 
jointly, severally, or in the alternative.' And judgment 
may be given for such one or more of the plaintiffs as 
may be found to be entitled to relief, for such relief 
as he or they may be entitled to, without any amend- 
ment. But the defendant, though unsuccessful, will 
be entitled to his costs occasioned by so joining any 
person or persons who shall not be found entitled 
to relief, unless the Court in disposing of the costs of 
the action shall otherwise direct." 

" All persons may be joined as defendants against 
whom the right to any relief is alleged to exist, 
whether jointly, severally, or in the alternative. And 
judgment may be given against such one or more of 
the defendants as may be found to be liable, according 
to their respective liabilities, without any amendment/' 

" It is not necessary that every defendant to any 
action shall be interested as to all the relief thereby 
prayed for, or as to every cause of action included 
therein ; but the Court or a Judge may make such 
order as may appear just to prevent any defendant 
from being embarrassed or put to expense by being 
required to attend any proceedings in such action in 
which he may have no interest." 

€t The plaintiff may, at his option, join as parties to 
the same action all or any of the persons severally, or 
jointly and severally, liable on any one contract, 
including parties to bills of exchange and promissory 
notes." 

" Where, in any action, whether founded upon con- 
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tract or otherwise, the plaintiff is in doubt as to the 
person from whom he is entitled to redress, he may 
join two or more defendants, to the intent that in such 
action the question as to which, if any, of the defen- 
dants is liable, and to what extent, may be determined 
as between all parties to the action." 

Other rules in the same order provide that trustees, 
executors, and others may sue or be sued without 
joining parties beneficially interested; and that when 
the parties are numerous one or more may sue or be 
sued or defend for the benefit of all. 

Another very important rule (9) in the same order 
relates to suits by or against firms. As this is of 
considerable practical importance we shall give it 
in full : — 

" Any two or more persons claiming or being liable 
as co-partners may sue or be sued in the name of their 
respective firms, if any; and on application by any 
party to an action in such case the registrar may order 
a statement of the names of the persons who are co- 
partners in any such firm to be furnished in such 
manner, and verified on oath or otherwise, as the 
registrar may direct : Provided that where an action is 
brought against a firm, and the plaintiff desires to 
obtain judgment against each member of the firm, he 
shall state the names of the persons whom he believes 
are co-partners in such firm, and file an affidavit and 
copy thereof setting forth the grounds of his belief, 
and the registrar shall thereupon attach to the 
summons a copy of such affidavit, together with a 
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notice, according to the form in the schedule, that if 
sufficient cause he not shown at the trial the judge 
will order judgment against all the persons whose 
names have been so given and verified ; and the judge 
may at the trial give judgment, if he thinks fit, against 
all the persons whose names have been inserted in 
such notice, and who shall have been served with the 
summons, with a copy of the affidavit, and notice 
annexed in the manner and within the time in which 
an ordinary summons should be served." 

Another rule provides that if an action be brought 
under sect. 11 of the County Courts Act, 1867, to 
recover any lands, all the persons in whom the title is 
alleged to be shall be plaintiffs, and the person or 
persons alleged to be in possession or apparent pos- 
session of the lands sought to be recovered shall be 
defendant or defendants. 

We do not propose here to enter upon the general 
subject of "parties to actions/' Where it is not quite 
clear who are the persons to sue, or to be sued, re- 
course must generally be had to professional advice. 
It will be sufficient to say that the practice of the 
county courts is in this respect, for the most part, the 
same as that of the High Court of Justice. There are, 
however, some cases, few in number, but of consider- 
able practical importance, in regard to which special 
provision has been made, either by the County Court 
Acts, or the rules made under them ; and these it is 
necessary to notice. 

One of the most important of these points is as to 
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suits by infants.* In the High Court an infant must 
always sue by his guardian or next friend. In the 
county court, however, an infant may prosecute any 
suit for any sum of money not greater than £50, 
"which may be due to him for wages, or piece work, 
or for work as a semant, in the same manner as if he 
were of full age, i.e. without the intervention of a 
guardian or next friend." This privilege is not, how- 
ever, given to him when suing for any other than the 
causes of action just specified. The practice is then 
regulated by a rule which directs "that where an 
infant applies to commence an action other than for 
wages, or piece work, or for work as a servant, he shall 
procure the attendance of a next friend at the office of 
the registrar at the time of entering the plaint ; and 
no plaint shall be entered until the next friend has 
undertaken, in the form set forth in the schedule, to 
be responsible for costs, who, on entering into such 
undertaking, shall be liable in the same manner and to 
the same extent as if he were a plaintiff in an ordinary 
suit ; and the same shall proceed in the name of the 
infant by such next friend, and the undertaking shall 
be filed by the registrar, but no order of the court 
shall be necessary for the appointment of such next 
friend. If the plaintiff fail in, or discontinue his suit, 
and do not pay the amount of costs awarded by the 
Court to be paid by him to the defendant, proceedings 
may be taken for the recovery of such amount from 
the next friend as for the recovery of any debt ordered 
to be paid by the Court." 

* i.e. a. person under 21 years of age. 
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When an infant is defendant he must appear by 
guardian, as in the superior courts. When an infant 
defendant appears at the hearing, and names a person 
willing to act as guardian, and who then consents to 
do so, such person is to be appointed guardian accord- 
ingly ; but if the defendant do not name a guardian 
the judge may appoint any person in court willing to 
become guardian, or, in default of such person, the 
judge is to appoint the registrar of the court to be 
guardian, and the cause will then proceed as if another 
person had been appointed guardian, but no responsi- 
bility will attach to the person so appointed guardian 
at the instance of the Court. 

In the county courts executors and administrators 
may sue and be sued, in the same manner as if they 
were parties in their own right, and without joining 
the parties beneficially interested. 

There is no special statutory provision or rule of 
practice respecting the right to sue in formd pauperis 
in the county court ; but it seems clear that the county 
court judge has, under the 9 & 10 Vict. c. 95, s. 78, 
the same discretionary power as to allowing a person to 
sue in formd pauperis which the judges of the superior 
courts exercise. 

The rule as to suing persons jointly liable as defen- 
dants is different in the High Court and in the county 
courts. As to the latter, the rule is contained in the 
68th section of the first County Court Act (9 & 10 
Vict. c. 95), which provides " that where any plain- 
tiff shall have any demand recoverable under this Act 
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against two or more persons jointly answerable, it 
shall be sufficient if any of such persons be served 
with process, and judgment may be obtained and exe- 
cution issued against the person or persons so served, 
notwithstanding that others jointly liable may not 
have been served or sued, or may not be within the 
jurisdiction of the court; and every such person 
against whom judgment shall have been obtained 
under this Act, and who shall have satisfied such judg- 
ment, shall be entitled to demand and recover in the 
county court under this Act contribution from any 
other person jointly liable with him." Where a 
plaintiff avails himself of this provision, and proceeds 
against one or more . of several joint contractors, the 
defendant or defendants sued may avail himself or 
themselves of any set-off or other defence to which 
he or they would be entitled if all the joint contractors 
were made defendants. 

Amendment. — Even where actions have been impro- 
perly framed with regard to the parties by or against 
whom they ought to be brought, a county court judge 
possesses very large powers of rectifying the mistake 
either before or on the hearing of the plaint. 

If an action has been commenced in the name of 
the wrong person as plaintiff } or it is doubtful whether 
it has been commenced in the name of the right 
plaintiff or plaintiffs, the Court, if satisfied that it has 
been so commenced through a bond fide mistake, and 
that it is necesssary for the determination of the real 
matter in dispute so to do, may, if the person or 
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persons to be substituted or added consent thereto, 
order such other person or persons to be substituted 
or added upon such terms as to notice and otherwise 
as may seem just. And if at the trial a person other 
than the defendant appears and admits that he is the 
person whom the plaintiff intended to charge, or who 
ought to have been charged,his name maybe substituted 
for that of the defendant's if the plaintiff consents, 
and thereupon the action will proceed, as to all matters, 
as if such person had been originally named in the 
summons ; the costs of the person originally named 
as defendant being in the discretion of the Court. 

Where a party sues or is sued in a representative 
character, but at the hearing it appears that he ought 
to have sued or been sued in his own right, the 
judge may, at the instance of either party, and on 
such terms as he shall think fit, amend the proceed- 
ings accordingly — 

Where a party sues or is sued in his own right, but 
at the hearing it appears that he ought to have sued 
or been sued in a representative character, the judge 
may, at the instance of either party, and on such 
terms as he shall think fit, amend the proceedings 
accordingly — 

In actions by or against a husband, if a wife be im- 
properly joined or admitted as a party, the summons 
may, at the hearing, be amended at the instance of 
either party, by order of the judge, on such terms as 
he shall think fit — 

Where it appears at the hearing that a greater 
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number of persons have been made plaintiffs than by 
law required, the name of the person improperly joined 
may, at the instance of either party, be struck out by 
order of the judge, on such terms as he shall think 
fit— 

And thereupon the cause shall proceed, as to set-off 
and other matters, as if the proper party or parties 
had alone been made plaintiffs. 

Where it appears at the hearing that a less number of 
persons have been made plaintiffs than by law required, 
the name of the omitted person may, at the instance 
of either party, be added by order of the judge, on 
such terms as he shall think fit, and thereupon the 
cause shall proceed, as to set-off and other matters, as 
if the proper persons had been originally made par- 
ties ; and if such person shall, either at the hearing or 
at some adjournment thereof, personally or by writing 
signed by him or his agent, consent to become a 
plaintiff in manner aforesaid, the judge shall then 
pronounce judgment as if such person had originally 
been made a plaintiff; but if such person shall not 
consent to become a plaintiff in manner aforesaid, 
either at the hearing or at the adjournment thereof, 
judgment of nonsuit shall be entered. 

Where it appears at the hearing that a greater 
number of persons have been made defendants than 
by law required, the name of the person improperly 
joined may, at the instance of either party, be struck 
out by order of the judge, on such terms as he shall 
think fit, and thereupon the cause shall proceed, as to 
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set-off and other matters, as if the proper party or 
parties had alone been made defendants, and the costs 
of the person improperly joined as a defendant shall be 
in the discretion of the judge. 

Where two or more persons are made defendants, 
and some of them have not been served, the name or 
names of the defendant or defendants who have not 
been served may, at the instance of either party, be 
struck out by order of the judge, on such terms as he 
shall think fit ; and thereupon the cause shall proceed, 
as to set-off and other matters, as if the party or parties 
whose name or names have not been struck out had 
alone been made defendant or defendants. No action 
is to be defeated by reason of the surrejoinder of 
parties, and the Court may in any action deal with the 
matter in controversy, so far as regards the rights and 
interests of the parties actually before it. The Court 
may, at any stage of the proceedings, either upon or 
without the application of either party, and on such 
terms as may appear to be just, order that the name or 
names of any party or parties, whether as plaintiffs or 
defendants, improperly joined be struck out, and that 
the name or names of any party or parties, whether 
plaintiffs or defendants, who ought to have been 
joined, or whose presence before the Court may be 
necessary in order to adjudicate upon and settle all 
the questions involved in the action, be added. No 
person, however, is to be added as a plaintiff without 
his consent thereto. And all parties whose names are 
added as defendants are to be served with a notice, 

p 
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which is to be deemed the commencement of the pro- 
ceedings against them.* 

Change of Parties, — It sometimes happens that in 
the course of an action there is, under circumstances 
which we shall proceed to indicate, a change in the 
parties to it. This contingency is provided for by 
Order XV. of the Rules of 1875, the principal pro- 
visions of which we shall summarize : — 

If there be any assignment, creation, or devo- 
lution of the estate or title of any plaintiff before 
judgment, the person to or upon whom such estate or 
title has come or devolved may give notice thereof to 
the registrar with his name and address, together with 
an affidavit of the truth of the fact stated in such 
notice. And thereupon the registrar will cause a copy 
of such notice to be served by post upon the defendant 
in the action, and a further notice that unless, upon a 
day to be named therein, he appears and shows cause 
against the same, the person to or upon whom such 
estate or title has come or devolved will be substi- 
tuted for, or made a joint plaintiff with, the plaintiff 
named in the original summons. And in like manner, 
where there is any assignment, creation, or devo- 
lution of the estate or title of any defendant, the 
plaintiff or the defendant may give notice to the regis- 

* Any application to add, or strike out, or substitute a 
plaintiff or defendant may be made either to the Court at 
the trial of the action, or to the judge at any other time, 
uoder sect. 4 of the County Courts Act, 1875 (38 & 39 Vict. 
c. 50). 
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trar, and a defendant may be substituted or added, as 
the case may be. 

Where a sole plaintiff or defendant, or one or more 
of several plaintiffs or defendants, dies before judg- 
ment, the action shall not abate if the cause of action 
survive or continue. 

Execution on any judgment may issue on behalf of 
any person not a party to the action by leave of the 
registrar, upon proof of title to the benefit of the 
judgment, and upon substitution of the name of the 
new plaintiff, together with a statement of his deriva 
tive title for that of the original plaintiff. 

When one or more of several plaintiffs or defendants 
dies after judgment, proceedings thereon may be taken 
by the survivors or survivor, or against the survivors 
or survivor, without leave of the court. 

Execution or other process on a judgment will not 
issue against any person not a party to the action or 
matter, except a plaint upon the judgment be entered 
in the nature of a scire facias, the proceedings in which 
are the same as in ordinary cases. 

Where a judgment has been given against a person 
deceased, his executors or administrators may be sued 
upon the judgment in the manner provided by the last 
preceding rule. 
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CHAPTER V. 

THE PROCEEDINGS BEFORE THE HEARING. 

Proceedings to be taken by Plaintiff— Of Plaints ; how and 
when issued — Particulars of Demand — Ordinary Sum- 
mons — Summons issued by Leave of the Court — Service 
of Summons — Default-Summons — Proceedings to be 
taken by Defendant — Objection to Jurisdiction— Judg- 
ment by Confession — Judgment by Agreement — Payment 
of Money into Court — Defending the Action — Notices of 
Special Defences — Of Set-off and Counter-claim — Filing 
Statements of Disclaimer, &c. — Proceedings by either 
Plaintiff or Defendant before Hearing — Trial by Jury- 
Assessors — Evidence — Production and Inspection of 
Documents — Interrogatories, &c. 

I. PROCEEDINGS BT PLAINTIFF BEFORE THE HEARING. 

All county court " actions "* are commenced by plaint, 
the character of which is described in the 50th section 
of the 9 & 10 Vict. c. 95, which enacts, that on the 
application of any person desirous to bring a suit 
under that Act, "the clerk of the court (now the 
registrar) shall enter in a book, to be kept for this pur- 
pose in his office, a plaint in writing, stating the names 
and the last known place of abode of the parties, and 

* All proceedings in the county court are regarded as 
" actions/' and are commenced by plaint, with the exception 
of those under the Trustees Acts, Ac., which are, as will be 
seen in a subsequent chapter, to be commenced by petition. 
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the substance of the action intended to be brought ; 
every one of which plaints shall be numbered in every 
year, according to the order in which it shall be en- 
tered " in the plaint book. The same section further 
provides, that no misnomer or inaccurate description 
of any person or place in the plaint shall vitiate the 
same, provided that the person or place be therein 
described so as to be commonly known. If the plain- 
tiff be unacquainted with the defendant's Christian 
name, he may be described in the summons by his sur- 
name, or by his surname and the initials of his Chris- 
tian name, or by the name in which he is generally 
known. 

If a person desires to enter a plaint in a court 
within the district of which he does not reside, he may, 
instead of attending in person or by agent at the 
court, transmit, free of cost, to the registrar the 
following : — 

(1.) A. praecipe showing the name, address, and 
description of the plaintiff and defendants, the 
cause of action, and the amount claimed, and, 
where the claim exceeds 40s., as many copies 
of the statement of the particulars or cause 
of action as there are defendants, and an ad- 
ditional copy to file. 
(2.) A post-office order for the fees payable upon 
the entry of the plaint, payable at the post 
office of the court town. 
(3.) An envelope addressed to himself, with a penny 
postage stamp thereon. 
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And upon the receipt of the above the registrar will 
enter the plaint, and forward the plaint note to the 
plaintiff in the addressed envelope. 

The plaint must be entered at the court in the dis- 
trict of which the defendant, or one of the defendants, 
dwells or carried on his business at the time of the suit, 
Or, by leave of the judge or registrar, in that of the 
district in which the defendant, or one of the de- 
fendants, has dwelt or carried on his business at any 
time within six calendar months next before the time 
of action or suit brought, or, with the like leave, in the 
county court of the district in which the cause of 
action or suit wholly or in part arose.* In order to 
obtain the leave referred to in this paragraph, the 
plaintiff, or some person on his behalf, must satisfy 
the judge or registrar, by a statement on oath or 
affidavit or statutory declaration, that the defendant, or 
one of the defendants, has within the last six months 
dwelt or carried on business in the district in which it 
is sought to issue a plaint, or that the cause of action 
or suit arose wholly or in part within the said district.f 

* As to this, see post. 

t It is provided by Order IV., Kules 3 and 4, of 1875, that : 
" No plaint shall be entered unless the plaintiff shall give the 
Christian name and surname, description, and residence, or 
place of business of himself, and of the solicitor, if any, 
entering the plaint, and the surname (and, where known, the 
Christian name) and description, and, except as provided in 
the next following rule, the residence or place of business 
of the defendant (and, where known, the name of the 
street and number of such house or place of business), 
and the descriptions and addresses so given shall be inserted 
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At the time of entering the plaint, the registrar is 
required to give to the plaintiff or his solicitor or 
agent a note, under the- seal of the court, in a form 
provided by the Act. No money will he paid out of 
court to the plaintiff or his agent unless on produc- 
tion of such note, or, in the event of such note being 
lost or destroyed, unless it be proved on oath, to the 
satisfaction of the registrar, that the person applying 
is the plaintiff, or his agent authorized in that be- 
half. 

In cases in which the parties have agreed that the 
court shall have power to try actions in respect of 
which it has not otherwise jurisdiction, the memoran- 
dum of agreement required by the Act must be filed 
with the registrar at the time of filing the plaintiff's 
demand. 

On entering the plaint, the plaintiff, in all cases 
where the sum sought to be recovered exceeds 40s., 
must deliver at the office of the registrar as man) 
copies of a statement of the particulars of his demand, 

in such process or attached thereto," bat that "Where a 
plaintiff applies to enter a plaint by leave of the judge or 
registrar in the county court within the district of which the ' 
defendant, or one of the defendants, dwelt or carried on busi- 
ness within six months next before the time of action brought, 
or in the county court in the district of which the cause of 
action wholly or in part arose, a summons may be issued, 
although the plaintiff cannot give the present place of resi- 
dence or of business of the defendant ; but in such case the 
defendant must be served personally, either within the dis- 
trict of the home court, or wherever else he may be met 
with." 
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or cause of action, as there are defendants, and an 
additional copy, to be filed. These particulars are 
deemed part of the summons, of which we shall hear 
more presently. 

The particulars of demand, although not required 
to be in any precise form, ought to give the defendant 
that information which a reasonable man would require 
respecting the matters against which he has to defend 
himself. They will not be vitiated by any inaccuracy 
by which the defendant could not be misled, but of 
course the plaintiff ought to make them as accurate as 
possible. If the claim is for a money demand, the par- 
ticulars should specify the several items constituting 
the claim, together with the date of each ; and should 
the total amount claimed exceed £50, to which the 
jurisdiction of the county court is limited, the plaintiff 
ought to state at the foot of his particulars that he 
" seeks to recover £50 in respect of his claim of £ , 
and abandons the excess of his demand over and above 
the said sum of £50 hereby sought to be recovered." 
A plaintiff who is suing for a balance of account need 
not furnish in his particulars a statement of moneys 
received by him from the defendant; he may, however, 
do so, in order to save the expense of proof by the de- 
fendant ; but even in this case he is not bound to state 
the items of reduction which he admits ; it is enough 
if he gives the items of his own claim, and states the 
total sum which he admits to his debit. 

In all cases of ordinary account, such as partner- 
ship, executorship, or ordinary trust accounts, where 
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the plaintiff in the first instance desires to have an 
account taken, the particulars must contain a claim 
that such account be taken. Where the assignee of 
any debt or other legal chose in action sues, he must 
state on his particulars the name and description of 
the assignor. The solicitor of a plaintiff suing by a 
solicitor must endorse on the particulars his name, or 
firm, and place of business, and shall state thereon 
whether he will accept service of proceedings in the 
action or matter on behalf of the plaintiff. Where 
the action is brought under sect. 11 of the County 
Courts Act, 1867, to recover any lands, the plaintiff 
must at the time of entering the plaint file a state- 
ment in writing containing a full description of the 
property sought to be recovered and of the annual 
value thereof, and of the rent, if there be any, fixed 
or paid in respect thereof. Where an action is brought 
under sect. 12 of the County Courts Act, 1867, other 
than actions to recover possession of lands, whatever 
the amount of damages claimed may be, the plaintiff 
must, at the time of the entry of the plaint, file a 
concise statement in writing, signed by himself or his 
solicitor, of his cause of action, and of the particulars 
thereof. Where the plaintiff seeks to obtain payment 
or satisfaction, or relief, redress, or remedy, upon more 
than one cause of action or claim, he must state in 
his particulars the grounds of each claim separately, 
and must also state separately the payment or satisfac- 
tion, relief, redress, or remedy he claims in respect of 
each. In all actions the defendant may, within three 
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clear days of his being served with the summons, give 
notice to the plaintiff that he requires farther particu- 
lars, and the plaintiff must, within two clear days of 
the service * of such return, file full particulars of his 
claim and of the relief or remedy to which he claims 
to be entitled, and within the same time must deliver 
to the defendant a copy thereof. Such particulars must 
be written on paper of the description heretofore 
used in suits in equity ; to state as concisely as may 
be the material facts on which the plaintiff relies ; and 
to be divided into paragraphs numbered consecutively, 
each paragraph containing as nearly as may be a sepa- 
rate allegation. Dates, sums, and numbers are to be 
expressed in figures, and not in words. The Court, 
in adjusting the costs of the action, will inquire at the 
instance of any party into any prolixity, and will order 
the costs occasioned by such prolixity to be borne by 
the party chargeable with the same.* 

We give in the Appendix a series of forms of par- 
ticulars of demand, which are adapted to ordinary 
cases, and from which others can be readily framed. f 

At the time of entering the plaint the registrar 
gives to the plaintiff or his solicitor or agent a 
note thereof under the seal of the court; and no 
money is paid out of court to the plaintiff or 
his solicitor or agent, unless on production of 
such note, or of a duplicate note, which in the event 

* See, as to particulars of demand, Order VII. of the Rules 
of 1875, as amended by Order VII. of the Rules of 1876. 
t See Appendix, C. 
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of the first note being lost or destroyed, may be 
given from time to time to the plaintiff, or his 
agent duly authorized in that behalf, upon proof by 
affidavit or otherwise, to the satisfaction of the regis- 
trar, that the person applying is the plaintiff, or his 
agent authorized in that behalf, and that he is en- 
titled to the moneys payable in the action. 

The plaint having been entered in the book kept for 
the purpose at the office of the county court, a sum- 
mons to the defendant to appear to the plaint is then 
issued. The summons states the substance of the 
action, bears the number of the plaint in the margin, 
and is sealed with the seal of the court. It must cor- 
respond in substance with the plaint, and must bear 
date the day on which the plaint was entered. The 
date of the summons is regarded for all purposes as 
that of the commencement of the suit. 

Where the name or description of a plaintiff in the 
summons is inaccurate or incorrect, it may at the hear- 
ing be amended at the instance of either party by 
order of the judge, on such terms as he shall think fit, 
and thereupon the cause will proceed, as to set-off and 
other matters, as if the name or description had been 
originally such as it appears after the amendment 
has been made ; and, where the name or description 
of a defendant in the summons is insufficient or in- 
correct, and the defendant appears and objects to the 
description, it may at the hearing be amended at the 
instance of either party by order of the judge, on such 
terms as he thinks fit, and thereupon the cause will 
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proceed, as to set-off and other matters, as if the 
name or description had been originally such as it 
appears after the amendment has been made ; but, if 
no objection is taken to the name or description, the 
cause may proceed, and in the judgment and all 
subsequent proceedings founded thereupon the defen- 
dant may be named and described in the same 
manner. 

The summons may issue in any district in which 
the defendant, or one of the defendants, shall dwell 
or carry on his business at the time of the action 
brought. 

Or by leave of the judge or registrar for the district 
in which the defendant, or one of the defendants, 
shall have dwelt or carried on his business at some 
time within six calendar months next before the time 
of the action brought ; or by leave of the judge or 
the registrar of the district in which the cause of 
action wholly or in part arose, then such summons 
may issue in either of such last-mentioned courts.* 

• * 9 & 10 Vict. o. 95, s. 60 (as amended by 19 & 20 Vict. 
o. 108, s. 15, and the 30 & 31 Viot. c. 142, s. 2). Under this 
section it follows that an action may be brought — 1st. In 
the district where the defendant, or one of several co-defen- 
dants, may dwell or be carrying on his business at the time of 
action brought, although the cause of action may have arisen 
entirely in some other district. — 2nd. After leave obtained 
from the judge or registrar, in the district in which the defen- 
dant, or one of the defendants, shall have dwelt or carried on 
his business at some time within six calendar months next 
before the time of action brought, although the cause of action 
may have arisen entirely in some other district. — 3rd. After 
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It is the duty of the registrar to issue the summons 
to the high bailiff for service immediately the plaint 
is entered. Where particulars are required (i.e. in 
cases where the sum sought to be recovered exceeds 
40s.), he must also annex to the summons a copy of 
the plaintiff's particulars, sealed with the seal of the 
court. 

It is not requisite in a work of this description to 
enter minutely into the mode of serving the sum- 
monses, because that duty is of course discharged by 
the officers of the court. It is sufficient to say that 
the summons may be served either within the district 
where it is issued, called " the home district/' or in 
another district, called the st foreign district." In the 
first case the summons must be served by one of the 
bailiffs of the court from which it issues. In the 
second case it must be served by the bailiff of the 
foreign district, unless by special order of the judge of 
the home court the bailiff of the home court is 
directed to serve it. The ordinary way of serving a 
summons is either by giving it to the defendant him- 
self, or by delivering it to some person apparently six- 
teen years old, at the house or place of dwelling, or the 
place of business, of the defendant ; but no place of 
business is deemed the place of business of the defen- 
dant unless he is the master or one of the masters 
thereof. But a number of rules provide for special 

leave obtained from the judge or registrar \ in the district in 
which the cause of action wholly or in part arose, although 
the defendant may never have dwelt or carried on business 
in the district. 



62 THE COUNTY COURT GUIDE. 

modes of service in particular and exceptional in- 
stances. 

No summons, order, or other process or notice can 
be served on Sunday, Christmas Day, or Good Friday, 
or any day appointed by Royal proclamation for a 
public fast, humiliation, or thanksgiving; but such 
days are counted in the computation of the time re- 
quired by the rules respecting service. 

The summons may be made returnable either at the 
next court after the entry of the plaint, or at any sub- 
sequent court within three months. But even where 
a summons has been served in one of the modes be- 
fore mentioned, if it appears that it has come to the 
knowledge of the defendant less than ten clear days 
before the day of hearing, the cause may, at the dis- 
cretion of the judge, proceed or be adjourned, whether 
the defendant appears or not. 

Where a summons has not been served before the 
expiration of the time within which it must as stated 
in the last paragraph be made returnable, successive 
summonses may be issued by the registrar without 
entering a new plaint, unless the non-service has been 
caused by the fact of the defendant's having removed 
from the address given before the entry of the plaint, 
or unless the plaintiff has given a wrong or insufficient 
address; but if the bailiff ascertains that the defen- 
dant has removed to some other place within the district 
of the court, he may serve the summons there, endors- 
ing on a copy thereof the new address. Successive 
summonses bear the same date and number as the first, 
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and are a continuance of it. No successive summons 
can issue on a plaint which has been entered more than 
three months. 

The 19 & 20 Vict. c. 108, s. 28, introduced for 
the first time a process to enable the plaintiff to obtain 
judgment by default in a summary way in certain 
cases where the defendant does not intend to defend. 
The process in this regard is now regulated by 38 & 
39 Vict. c. 50, the first section of which provides that 
in any action in a county court for a debt or liquidated 
money demand exceeding £5 (or whatever the amount 
claimed in actions for the price or value or hire of 
goods which, or some parts of which, are sold or de- 
livered, or let on hire to the defendant, which are used 
or dealt with in the way of his profession or calling) 
the plaintiff may, in filing an affidavit that the debt is 
due,* cause to be issued a summons for judgment by 
default. This must be served upon the defendant in 
person within a period of six months of its date. If 
the defendant does not within sixteen days after the day 
of service give notice in writing, signed by himself, 
his solicitor or agent, to the registrar, of his intention 
to defend, the plaintiff may, within two months from 
the day of service, or of an order to proceed as if per- 

* When the amount claimed does not exceed £5, unless 
the claim be for goods sold or let to the defendant in the way 
of his trade, the leave of the judge or registrar is required, 
but such leave cannot be given where affidavit of debt dis- 
closes that the defendant is a domestic or menial servant, a 
labourer, servant in husbandry, an artificer, a handicraftsman, 
or any person engaged in manual labour. 
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sonal service had been effected, have judgment entered 
up against the defendant for the amount of his claim 
and costs. The order upon this judgment will be for 
payment forthwith, or at such time or times, and by 
such instalments, if any, as the plaintiff, or his at* 
torney or agent, has by writing consented to take at 
the time of the entry of the plaint. If the defendant 
gives notice of defence, the action will be heard in the 
ordinary course ; but in any event the registrar must 
send notice to the plaintiff by post, stating whether the 
defendant has or has not been served with the sum- 
mons, and whether he has or has not given notice of 
his intention to defend. 

Where service of a default-summons has been effected 
and no notice of intention to defend been given, judg- 
ment cannot be signed after two months from the date 
of service ; but if any defendant has not been served 
therewith, the plaintiff may, before the expiration of six 
months, apply to the registrar, who, if he is satisfied 
that reasonable efforts have been made to serve such 
defendant (or for other good reason), may issue a suc- 
cessive summons, without fee, for a further period of 
six months, and so from time to time during the cur- 
rency of the successive summons, and such successive 
summonses be a continuance of the action on and from 
the day on which the plaint was entered. 

Where a default-summons has been served in due 
time to prevent the operation of a statute of limitations, 
and either party dies after the service and after the 
lapse of the period within which it is provided that an 
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action may be brought, proceedings may be taken by 
or against the surviving party, or by or against the 
personal representative of the deceased party, within 
one year from the day of service of the summons. 

A default-summons may, at the request of the 
plaintiff, be exchanged, without fee, for an ordinary 
summons, upon the former being filed in court within 
one month of its issue. 

It only remains under this division of our subject 
to say that if the plaintiff desires to discontinue an 
action against all or any of the parties thereto, he 
must give notice (in writing) thereof to the registrar. 
The registrar will then, by post or otherwise, give 
notice to the party or parties as to whom the plaintiff 
so desires to discontinue the action or matter, and 
thereupon such party or parties will be entitled to 
no further costs than those incurred up to the receipt 
of the notice, together with the costs of attending the 
court to obtain the order for their payment. 

IT. PROCEEDINGS BY DEFENDANT BEFORE THE 

HEARING. 

A defendant, against whom an action has been 
brought in the county court, has several courses open to 
him : — 1st, he may object to the jurisdiction ; 2nd, he 
may admit the whole or part of the plaintiffs demand 
and suffer judgment thereupon ; 3rd, he may come to 
an agreement with the plaintiff as to the amount of the 
demand and the mode of payment, and judgment may 
be entered up accordingly ; 4th, he may pay money 

F 
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into court ; 5th, he may defend the action ; and 6th, 
he may file a statement of disclaimer, admission, &c., 
the nature of which we shall presently describe. 

1. Objection by Defendant to Jurisdiction. — If in 
any action of contract the plaintiff shall claim a sum 
exceeding £20, or if in any action of tort the plaintiff 
shall claim a sum exceeding £5,* and the defendant 
shall give notice that he objects to the action being 
tried in the county court, and shall give security, to 
be approved of by the registrar, for the amount claimed 
and the costs of trial in one of the superior courts of 
common law, not exceeding in the whole the sum of 
£150, all proceedings in the county court in any such 
action shall be stayed. The entry of the plaint in such 
action shall be a sufficient commencement of the suit 
to prevent the operation of any statute of limitation 
applicable to such a claim. And nothing in this sec- 
tion is to prevent the removal of any cause from a 
county court by writ of certiorari in the cases, and 
subject to the conditions in and subject to which such 
cause may now be removed (19 & 20 Vict. c. 108, 
s. 39). 

A defendant intending to avail himself of this objec- 
tion to the trial of an action in the county court must 
give notice, personally or by post, of such intention to 
the registrar and to the plaintiff five clear days be- 
fore the return-day of the summons, according to a 

* This of course applies to actions originally commenced 
in the comity courts, and not to those transferred to them. by 
the judge of the superior courts. 
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• 

form set forth in a schedule to the Act : in such notice 
he must name the parties whom he proposes to be his 
securities, or state therein bis willingness to deposit 
money in lieu of giving security; and if he fail to 
give such security or make such deposit before the re- 
turn-day, or fail to give such notice of his intention to 
object as aforesaid, he will not be entitled to object to 
the action being tried in the county court (Rule 67). 

2. Judgment by Confession. — By the 13 & 14 Vict, 
c. 61, s. 8, any person against whom a plaint shall 
be entered in the county court may, if he think fit, 
whether he be summoned upon such plaint or not, in 
the presence of the registrar of the court in which 
such plaint shall have been entered, or one of his 
clerks, or in the presence of an attorney of one of the 
superb courts, sign a statement confessing and admit- 
ting the amount of the debt or demand, or part of the 
amount of the debt or demand, for which such plaint 
shall have been entered. 

This confession must be delivered to the registrar five 
clear days before the return-day of the summons. If 
then delivered it will save the defendant from liability 
to costs on account of the hearing, plaintiff's witnesses, 
&c. It is, however, provided, that at any time before 
the cause is called on the defendant may confess and 
admit the claim according to the form set forth in the 
schedule, subject, however, to an order by the judge 
to pay such costs as the plaintiff has incurred in con- 
sequence of the defendant not having delivered such 
confession as hereinbefore required. 

f 2 
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The registrar must, as soon as conveniently may be 
after receiving the defendant's statement, send notice 
thereof to the plaintiff by post, or by causing it to 
be delivered at his usual place of abode or business ; 
and thereupon the plaintiff need not prove the debt 
or demand so confessed; but the judge, at the next 
sitting of the court, whether the parties or either of 
them attend or not (upon proof by affidavit of the 
signature of the defendant, if such statement were not 
made in the presence of the registrar or one of his 
clerks), may proceed to give judgment for the debt or 
demand fo confessed and admitted, in the same manner 
and subject to the same conditions as if he had tried 
the cause and given judgment in the usual mode. 

3. Judgment by Agreement. — The 9th section of 
the statute just mentioned also provides, that where 
the person against whom a plaint shall be entered in 
any county court can agree with the person on whose 
behalf such plaint shall have been entered upon the 
amount of the debt or demand in respect of which such 
plaint shall have been entered, and upon the terms 
and conditions upon which the same shall be paid or 
satisfied, the person so agreeing may sign a state- 
ment to that effect, in the same manner as in the case 
of a judgment by confession (see ante, p. 67). Upon 
that statement, and in accordance with the terms 
of the agreement which it sets forth, judgment will 
be entered up, and will be enforced in the same 
manner as if it had been a judgment of the judge of 
the court. In all cases of consent under this section, 
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the defendant may confess the amount of the plaintiff's 
costs, besides the court fees, and the judgment may be 
entered accordingly ; but the amount of the plaintiff's 
costs must be stated separately, 

4. Payment of Money into Court — The 82nd section 
of the 9 & 10 Vict. c. 95, provides that the defen- 
dant in any action " may pay into court such sum of 
money as he shall think a full satisfaction for the 
demand of the plaintiff, together with the costs incurred 
by the plaintiff up to the time of such paymeut ; and 
notice of such payment shall be communicated by 
the registrar to the plaintiff by post, or by causing 
the same to be delivered at his usual place of .abode or 
business, and the said sum of money shall be paid to 
the plaintiff." 

The mode of paying money into court is more par- 
ticularly regulated by Order XII. (of the Rules of 1875), 
llule 17, which is as follows : — " Where the defendant 
is desirous of paying money into court on an ordinary 
summons, he shall, except where otherwise expressly 
provided, pay the same at least five clear days before 
the return-day, with court fees proportionate to the 
amount paid in, and the solicitor's costs, if any ; and 
the registrar shall within twenty-four hours from the 
time of such payment send to the plaintiff notice 
thereof by post : Provided, that at any time before 
the return-day the defendant may pay money into 
court, with such costs as aforesaid, and the registrar 
shall give notice thereof to the plaintiff as aforesaid ; 
but where money is so paid in less than five clear days 
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before the return-day, or without such costs, it shall 
be lawful for the Court to order the defendant to pay 
such fees and costs as the plaintiff shall have properly 
incurred in entering the plaint, preparing for trial, 
and in attending the court, but no hearing fee shall 
be charged/' 

If the plaintiff elects to accept in full satisfaction of 
his claim, including his costs, the sum so paid into 
court, and sends to the registrar and to the defendant 
by post, or leaves at the registrar's office and at the 
defendant's place of abode or business, a written notice 
stating such acceptance before or within such reason- 
able time before the return-day of the summons, the 
action will abate and the plaintiff will not be liable to 
any further costs. But in default of such notices the 
cause will proceed. 

If, however, the plaintiff proceeds and recovers no 
more than was paid into court, he will have to pay the 
defendant the costs incurred by him after the payment 
into court. These costs will be settled by the Court, 
who will thereupon make an order for their payment 
by the plaintiff. 

5. Defending the Action, — When a person against 
whom a plaint has been entered in the county court 
means to defend the action, he must recollect that in 
certain cases notice of the defence relied on must be 
given. The defendant will not (without the consent of 
the plaintiff) be allowed to set off any debt or demand 
claimed or recoverable by him from the plaintiff, to 
insist on any counter-claim, or to set up by way of 



PROCEEDINGS BEFORE THE HEARING. 71 

defence and to claim and have the benefit of infancy, 
coverture, or any statute of limitations, or of his dis- 
charge under any statute relating to bankrupts or any 
Act for the relief of insolvent debtors, or to bring 
forward any equitable or statutory defence, or to plead 
the truth of any libel or slander, or to urge in mitiga- 
tion of damages in respect of such libel or slander that 
he published it without actual malice or gross negli- 
gence, and that he had made or offered an apology to 
the plaintiff — unless he has given notice in writing of 
his intention to rely on such special defence to the 
registrar of the court (9 & 10 Vict. c. 95, s. 76). 

The notice of each or any of these defences must be 
given to the registrar at least five clear days before the 
return-day of the summons. As many copies must be 
lodged as there are opposite parties, with one to be 
filed. The notice as to set-off or counter-claim must 
be accompanied with a statement of the particulars 
thereof. When the defence is infancy, the defendant 
must set forth in his notice, so far as he is able, thq 
place and date of his birth. In a notice as to coverture, 
the defendant must give place and date of marriage, 
together with the Christian name and surname of her 
husband. 

The notice of discharge under Bankrupt or Insolvent 
Acts must set forth the date of the bankrupt's certifi- 
cate, discharge, or final order, and the court by which 
it is granted or made. 

The notice of a defence on equitable grounds must 
state the facts constituting such equitable defence. The 
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notice of a statutory defence must state the statute and 
the chapter and section thereof on which the defendant 
relies. The notice in the cases of libel and slander 
must state the fact of the offer of an apology ; and 
when the action is brought against the publisher of a 
newspaper or periodical, who desires to take advantage 
of the 6 & 7 Vict. c. 76, s. 2, the notice must set forth 
the name of the newspaper or periodical in which the 
libel appeared, that it was inserted therein without 
actual malice or gross negligence, that before the com- 
mencement of the action, or as soon after as he had an 
opportunity, the defendant inserted in the said news- 
paper, or offered to publish in any newspaper or peri- 
odical to be selected by the plaintiff, a full apology for 
the libel, and that he has paid into court £ by 
way of amendment for the injury sustained by the 
plaintiff. 

In every case in which the practice of the court 
requires notice of the special defence to be given, the 
registrar must, within twenty-four hours from the time 
of receiving the same, transmit by post one copy of 
such notice to each of the opposite parties. The defen- 
dant need not, however, prove on the trial that the notice 
was communicated to the plaintiff by the registrar. 

If the defendant has omitted to give notice of one of 
the special defences we have mentioned, and, on the 
hearing, the plaintiff refuses — as he may then do — to 
allow him to avail himself of it, the judge may, on such 
terms as he shall think fit, adjourn the hearing of the 
cause, to enable the defendant to give such notice. 
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Where the defence is a tender of money, such defence 
will not be available unless, before or at the hearing of 
the cause, the defendant pays into court (which may 
be without costs) the amount alleged to have been 
tendered. 

As to the notice of defence when the plaintiff has 
taken out a summons for judgment by default, see 
ante. 

We have referred above to the right of the defendant 
to reply to the plaintiff's demand by insisting on a set-off 
or setting up a counter-claim; and we have mentioned 
the notice which must be given in that case. The general 
subject of set-off or counter-claim is, however, of so much 
importance that we must enter into it at some length, 
in order to explain the right which the defendant pos- 
sesses under this head of the law in the county courts, 
as well as in the High Court. Before the passing of the 
Judicature Act of 1875, a defendant in an action could 
only set off one debt against another. He could not 
offer to set off a claim to damages against a debt. 
He can not onlv do this now, but he can further 
insert by way of what is called a counter-claim upon 
any claim whether to a debt or to damages which he 
may have against the plaintiff, but which must before 
the passing of the Judicature Act have been made the 
subject of a cross action or suit in equity. The Court 
will thereupon take into consideration all the questions 
thus raised and give judgment on the entire merits as 
they appear to lie on the side of plaintiff or defendant. 
The judge of the county court may, however, order a 
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counter-claim or any incidental claim arising at the 
trial to be made the subject of a substantive and inde- 
pendent action if he thinks that the best mode of dis- 
posing of it.* 

A defendant is not only entitled to insist, by way 
of defence, on any set-off or counter-claim he may have 
against the plaintiff, but he may also, under the Judi- 
cature Act, avail himself of similar claims against 
third parties. By section 24, taken together with 
section 89, of the Judicature Act, 1873, the county 
courts (like the High Court) may give a defendant "all 
such relief relating to or connected with the original 
subject of the caused .... claimed against any 

* Where any defence or counter-claim involves matter be- 
yond the jurisdiction of the county court, such defence or 
counter-claim will not affect the competence or the duty of 
the court to dispose of the whole matter in controversy so far 
as relates to the demand of the plaintiff and the defence 
thereto ; but no relief exceeding that which the court has 
jurisdiction to administer will be given to the defendant upon 
the counter-claim. 

t " All that is thus provided for is this : — If the defendant 
who is sued in the action is entitled to be indemnified by 
some third person against the claim, or to contribute from 
such third party towards the claim or to any other remedy or 
relief over, he may by a due notice bring in the third party, 
not for the purpose of obtaining any present relief against 
him, but for the purpose of binding him by the decision in 
the action ; so that when the defendant comes to enforce his 
remedy over in a future action against him he will be pre- 
cluded from disputing the defendant's liability to the plaintiff 
as decided in the present action, and will be confined to the 
question of his own obligation to indemnify or contribute as 
the case may be." — Pollock and NieoVs County Court Practice. 



\ 
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other person (whether already a party to the same cause 
or not, who shall have been only served with notice in 
writing of such claim pursuant to any rule of court or 
any order of the court) as might properly have been 
granted against such person if he had been made a 
defendant in a cause duly instituted for the same pur- 
pose." 

Where a defendant is or claims to be entitled to contri- 
bution, indemnity, or other remedy or relief over against 
any person not a party to the action, he must, five clear 
days before the return-day [i.e. the day of trial], file a 
notice thereof in the registry. The registrar will seal 
this notice and deliver it to the defendant, who must 
then serve it, together with a copy of the summons of the 
plaint and of the particulars annexed thereto, upon 
the person against whom such claim is made. The mode 
of service is regulated by the rules as to service of 
default-summonses. If any person served with such 
a notice desires to dispute the plaintiff's claim in the 
action as against the defendant on whose behalf the 
notice has been given, he must appear at the court on 
the return-day mentioned in the summons, or on any 
day to which he may have received notice from the 
registrar that the trial has, under Order XXXVII., 
Rule 30, been postponed ; and in default of his so 
doing he will be deemed to admit the validity of the 
judgment obtained against such defendant, whether 
obtained by consent or otherwise. 

Any person so served with notice, or the defendant 
in the action, may apply at or before the trial to the 
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judge for directions as to the conduct of the action, 
and as to any proceedings or notices therein, and upon 
such application the judge may order such person to 
be substituted for, or to be joined with, the defendant 
in the action, upon such terms as to security or other- 
wise as may seem just, and generally may direct such 
proceedings to be taken and give such directions as he 
shall think proper. 

6. Filing Statement of Disclaimer, fyc. — There re- 
main to mention two other courses which a defendant 
may take on an action being brought against him : — 
1st. — The defendant may file a statement disclaim- 
ing any interest in the subject-matter of the 
action, or admitting or denying any of the 
statements in a plaintiff's particulars, or raising 
any question of law on such statements, with- 
out admitting the truth thereof; or he may 
therein state concisely any new fact or docu- 
ment upon which he intends to rely as a 
defence, or to bring to the notice of the court. 
A copy must be transmitted by the registrar to 
the plaintiff, and in exercising his discretion as 
to costs, the judge will consider the fact of a 
defendant having or not having availed himself 
of the powers given by this rule. 
2nd. — Where a defendant desires to admit the truth, 
of the statement in the plaintiff's particulars, 
and to submit to the judgment of the court 
thereon, he may, at any time before the return- 
day, in the presence of a registrar of a county 
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court, or in the presence of one of his clerks, 
or of a solicitor, sign an admission in the 
form prescribed by the rules. The signature 
of the defendant thereto must be verified 
by affidavit, unless signed in the presence 
of a registrar of a court, or of one of his 
clerks, and the admission shall be filed at least 
five clear days before the return-day. The 
registrar must transmit a copy by post to the 
plaintiff or his solicitor ; and the plaintiff will 
not, unless the judge otherwise orders, be 
allowed any costs incurred after the service upon 
him of such admission in relation to the proof 
of the matter so admitted. The plaintiff or 
his solicitor will, however, be entitled, not- 
withstanding such admission, to the costs of 
attending on the day of trial to enter up judg- 
ment and tax costs. 

III. PROCEEDINGS BY EITHER PLAINTIFF OR 
DEFENDANT BEFORE HEARING. 

Cases in the county court are generally tried, and 
may always be tried, by the judge alone. But, on the 
other hand, either plaintiff or defendant may, in all 
cases, apply for a jury ; and, in a large class of cases, 
may insist upon a jury being summoned. 

By the 9 & 10 Vict. c. 95, s. 70, "In all actions 
where the amount claimed shall exceed £5, it shall be 
lawful for the plaintiff or defendant to require a jury 
to be summoned to try the said action ; and in all 
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actions where the amount shall not exceed £o, it shall 
be lawful for the judge, in his discretion, on the appli- 
cation of either of the parties, to order that such 
action be tried by a jury." 

The county court jury consists of five ; whose ver- 
dict, as in the superior courts, must be unanimous. 

In all cases, however, ten jurymen are summoned, in 
order that either party may exercise his right of chal- 
lenge — to which he is entitled — against any or all of 
the jurors who may be empanelled, in like manner as 
in the superior courts. 

The party requiring a jury must give notice of his 
demand, in writing, to the registrar of the court three 
clear days before the day of hearing. He must at the 
same time give the registrar 5s. for the payment of 
the jury, which sum will be considered as costs in the 
cause, i.e., will be borne ultimately by the loser, unless 
otherwise ordered by the judge. 

The registrar must cause notice of the demand of a 
jury by either party to be communicated to the other 
party, either by post or by causing it to be delivered 
at his usual place of abode or business. It is not, 
however, necessary for either party to prove, on the 
trial, that such notice was communicated to the other 
party by the registrar. 

The mode of summoning a jury, &c, is prescribed 
by the 9 & 10 Vict. c. 95, s. 72, to which reference 
may be made in case it should, for any purpose, 
become necessary. 

Where notice of a demand of a jury has not been 
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given in due time, or if at the hearing both parties 
desire to try by a jury, the judge may, on such terms 
as he shall think fit, adjourn the case in order that 
the necessary steps for such trial may be taken ; and 
the trial shall take place accordingly. 

So much for trial by jury in the county court. 

Assessors. — The judge may also in any action or 
proceeding, on the application of either party, summon 
to his aid, in order to assist him in the trial, assessors, 
that is to say, one or more persons of skill or experience 
in the matter to which the action relates.* 

A party who desires assessors to be summoned to 
assist the judge must file an application therefor accord- 
ing to the form in the schedule, giving the names of 
the assessors he wishes to be summoned, and if be has 
obtained the consent of the other party to the assessors 
named he must file such consent with his application. 

Upon receipt of such application the registrar will 
forward a copy of the same to the judge, who, if he 
sees fit, will return the same with his approval, and 
thereupon the registrar will forthwith summon the 
assessors named. If the judge does not think fit that 
assessors shall be summoned, notice thereof will be 
given by the registrar to all parties. 

* A list of persons willing to act as assessors is to be pre- 
pared by the registrar and hang up in his office in the court. 
Every person named in such list will receive for each day's 
attendance one guinea or two guineas, according as the sub- 
ject-matter of the action does or does not exceed £20 in 
value, together with such sum, if any, for his expenses as 
the judge may order. 
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Where the party applying does not file with his 
application the consent of the other party to the ap- 
pointment of the assessors proposed by him, the regis- 
trar will, after obtaining the consent of the judge to 
the appointment of assessors, have the other party 
served with notice of the application, and the party so 
served must, as soon as may be after receipt of the 
notice, inform the registrar in writing whether or not 
he accepts the appointment of the assessors proposed 
in such notice, or any of them, and give the names of 
such assessors as he is willing should be summoned. 

Where the party served with the notice mentioned 
in the preceding rule does not accept the proposed 
appointment he must forthwith, after receipt of such 
notice, inform the registrar, in writing, of his non- 
acceptance, and of the reasons thereof. The registrar 
will thereupon fix a time and place for hearing such 
objection, and selecting the assessors to be summoned. 
Such objection may be heard either before the judge, 
or by direction of the judge before the registrar. On 
the hearing, such order will be made as the judge or 
registrar thinks just, and any costs occasioned by 
the objection or consequent thereon may be ordered to 
be paid by the party objecting. 

If at the time and place appointed for the trial the 
assessors summoned do not appear, the judge may 
proceed to try the action, (1) with the assistance of 
such one or more of the assessors, if any, as do appear, 
or, (2) if none appear, without assistance, or (3) he 
may adjourn the trial. 
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Every person requiring the judge to be assisted by 
assessors must, at the time of applying, pay to the 
registrar the sum of two guineas if the amount claimed 
does not exceed £20, and four guineas if it does exceed 
that amount, and such payments will be considered as 
costs in the action, unless otherwise ordered by the 
judge. Where an action is adjourned, the plaintiff 
must pay the assessors' fees for the day of adjournment 
forthwith, after the order of adjournment is made by 
the Court. 

Evidence. — Except where otherwise provided by the 
rules, the evidence of witnesses is taken vivd voce on 
oath at the trial. But in certain cases evidence may 
be given by affidavit. 

Where a party desires to use at the trial an affidavit 
by any particular witness, or an affidavit as to particular 
facts, he may, five clear days before the hearing, give 
a notice, with a copy of such affidavit annexed, to the 
party against whom such affidavit is to be used ; and 
unless such last- mentioned party within two clear 
days gives notice to the other party that he objects to 
the use of such affidavit, he will be taken to have 
consented to the use thereof, unless the judge other- 
wise orders. 

Another case in which evidence may be given at the 
trial otherwise than by the vivd voce examination of a 
witness in open court is the following : — 

Upon the application of a party desirous to examine 
a witness residing out of the jurisdiction of the court, 
the judge may, if he thinks fit, appoint the registrar 
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of the court within the district of which such wit- 
ness resides to take his examination, which, when 
reduced to writing, will be transmitted by post to the 
registrar of the court in which the action is pend- 
ing. 

The attendance of witnesses whose evidence is re- 
quired can be compelled by summonses, which may be 
obtained at the office of the registrar, and which will 
be served by one of the bailiffs of the court. 

It will be sufficient if the summons is served within 
a reasonable time before the actual hearing of the 
cause. 

If necessary, the summons may contain a clause 
requiring the witness to produce books, papers, and 
documents in his possession and control. 

On serving the summons the witness should be paid, 
or tendered payment of his expenses, according to the 
scale allowed by the court. 

When any written instrument, the contents of 
which one party desires to have in evidence, is in 
the hands of the opposite party, reasonable notice 
to produce it should be given him before the hear- 
ing. 

When either party proposes to give a judgment of 
a superior court, or any other document, whether 
written or printed, in evidence, he may, by a demand 
in writing, made a reasonable time before the hearing, 
require the other party to admit (saving all just excep- 
tions to the admissibility of such document in evidence) 
the document to be read in evidence, without proof ; 
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and if such demand be not made, no costs of proving 
such document will be allowed, unless the judge other- 
wise orders. If such demand be not complied with, 
and the judge thinks it reasonable that the admission 
should have been made, the party refusing will have to 
bear the expense of proving such document, whatever 
may be the event of the cause. 

Where in any action the plaintiff or defendant is 
desirous of inspecting any written or printed docu- 
ment or instrument in which he has an interest, and 
to the production of which he is entitled for the pur- 
poses of the action, but which happens to be in the 
possession or power or under the control of the other 
party, such plaintiff or defendant may, five clear days 
before the day of hearing, give notice to the other 
party, by post or otherwise, that he or his attorney 
desires to inspect any such document or instrument, 
describing the same, at any place to be appointed by 
the other party ; and if such other party neglects or 
refuses to appoint such place, or to allow such plaintiff 
or defendant or his attorney to inspect such document 
or instrument within three days after receiving such 
notice, the judge may, in his discretion, on the day of 
hearing, adjourn the cause, and make such order as to 
costs as he shall think fit. 

Where in any action any party desires the produc- 
tion of any document or documents relating to the 
matter in question in such action, he must make an 
affidavit that he has reason to believe that such docu- 
ment or documents is or are in the possession or power 
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of one of the parties, and the registrar will, upon the 
delivery to him of the affidavit and a copy thereof, 
make an order that the party against whom such 
application is made shall, on or before a day named, 
answer on affidavit stating what documents he has in 
his possession or power relating to the matters in dis- 
pute, or what he knows as to the custody they or any 
of them are in, and whether he objects, and if so, on 
what grounds, to the production of such of the docu- 
ments as are in his possession or power ; and this order 
may be served by the bailiff of the court, or a soli- 
citor, or by post. 

The party against whom such an order is made must 
answer on affidavit according to the terms of the order, 
and send the affidavit and a copy thereof to the regis- 
trar, by post or otherwise, within the time stated in 
the order; and the registrar will, immediately upon 
receiving such affidavit, file the same and transmit, by 
post or otherwise, to the party making the application, 
the copy of the affidavit. If, after such last- mentioned 
affidavit is filed, the party making the application 
requires a further order thereon, he must apply to 
the registrar, and if there be no matter of fact 
or law in dispute between the parties, the registrar 
may make an order in writing, in accordance with 
the facts; but if there be any matter of fact or 
law in dispute between the parties, the registrar 
will transmit both affidavits to the judge, who will 
direct the registrar to give notice, by post or other- 
wise, to both parties of a time and place when and 
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where he will hear the application, and make an order 
thereon.* 

Either party may now administer interrogatories to 
the other before the hearing. 

Where a party desires to take this course he must 
apply to the registrar for leave to deliver interroga- 
tories, and upon making such application he must file 
an affidavit, made by himself only, or by himself and 
his solicitor or agent, if any, or by leave of the regis- 
trar by his solicitor or agent only, stating that the 
deponent believes that the party proposing to interro- 
gate will derive material benefit in the action from the 
discovery which he seeks, and that there is a good 
cause of action or defence upon the merits. The 
registrar will then make an order that the applicant 
may, within a time named, deliver to the party 
to be interrogated interrogatories in writing upon 
any matter as to which the applicant seeks discovery. 
The party interrogated will be required to answer the 
questions in writing by affidavit, and file such answers 
within such time to be appointed by the registrar as 
will enable the party making the application to use the 
answers so returned as evidence at the trial. If, how- 
ever, the party served with the order objects to answer 
any of the interrogatories, he must file an affidavit 

* An order for the production of any deed or document 
must state the time when and the person to whom the same 
shall be produced, and it may further order that the same 
shall be deposited with the registrar to be produced at any 
trial or hearing, or that the registrar may make a copy there- 
of for any party. 
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stating his grounds for objecting, and that he will be 
prepared to show cause to the Court at the return-day 
against his being required to answer them ; but where 
it is only some of the interrogatories he objects to 
answer, he may include in his affidavit both his replies 
and his objections. If the party required to answer 
interrogatories successfully shows cause against the 
order requiring him to answer them, the judge may 
direct the action to proceed, or to be adjourned if he 
thinks fit, and upon terms as to costs ; but if the party 
objecting does not show sufficient cause, the judge 
may order the interrogatories to be then and there 
answered vivd voce in court, or may adjourn the action, 
and make an order for the answering of the interroga- 
tories by such time, and for the payment of such costs 
as may have been incurred through the delay, as he 
may think fit. 



CHAPTER VI. 

OF THE HEARING. 



Parties must appear on Day named — Consequences if either 
or both fail to appear — Parties may be represented by 
Counsel or Solicitor — Postponement or Adjournment of 
Cause — Amendment of Proceedings — Who is entitled 
to begin — Mode of conducting Trial — Nonsuit — Refer- 
ence to Arbitration — Judgment. 

On the day named in the summons as that of trial, 
the plaintiff must appear in the county court, either 
personally or by his solicitor or counsel, and it is 
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almost unnecessary to add lie must also bring with him 
the witnesses and documents requisite to establish his 
demand. On the case being called on, he must answer 
to the demand. The defendant (who should also be 
present, either personally or by his legal representa- 
tive) will then be required to appear to answer the 
plaint, and " an answer being made in court " (to quote 
the words of the statute), "the judge shall proceed in 
a summary way to try the cause with no further plead- 
ing or formal joinder of issue." 

If neither party appears at the hearing, the cause is 
usually struck out by order of the judge. Also if the 
plaintiff does not appear the cause is struck out, # 
and the judge may, in his discretion, award the 
defendant costs in the same manner and to the same 
amount as if the cause had been tried ; but no hear- 
ing fee is charged in this case. If, however, when the 
case is called on the plaintiff does not appear, but the 
defendant, or some one duly authorized on his behalf, 
does appear, and admits the cause of action to the full 
amount claimed, and pays the fees payable in the first 
instance by the plaintiff, the judge, if he think fit, 
may proceed to give judgment as if the plaintiff had 
appeared. If the defendant does not appear or suffi- 
ciently excuse his absence, or neglects to answer when 
called in court, the judge (or the registrar by leave of 

* But when a plaint has been entered under sect. 2 of 38 
& 39 Vict. c. 50 (see ante, p. 63) and neither the plaintiff 
nor the defendant appears at the hearing, the cause is not to be 
struck out until after the expiration of two calendar months 
from the return-day. 
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the judge), upon due proof of service of the summons, 
may proceed to the hearing or trial of the cause on 
the part of the plaintiff only, and the judgment there- 
upon will be as valid as if both parties had attended. 
The judge may, however, at the same or at any sub- 
sequent sitting of the court, set aside any judgment 
so given in the absence of the defendant, and the 
execution thereupon, and may grant a new trial of the 
cause, upon such terms, if any, as to the payment 
of costs, the giving security for the debt or costs, &c, 
as he may think fit, on sufficient cause being shown 
for such an order. 

Where a person other than the defendant appears at 
the hearing, and admits that he is the person whom 
the plaintiff intended to charge, his name may be 
substituted for that of the defendant, if the plaintiff 
consents, and thereupon the cause will proceed, as to 
set-off and other matters, as if such person had been 
originally named in the summons, and the costs of 
the person originally named as defendant will be in 
the discretion of the judge.* 

We have already mentioned (see ante) how a 
party may be represented by counsel, attorney, or 
otherwise, whether he do or do not personally appear. 
It is not requisite to give notice to the other side, or 
to the Court, that it is intended to employ counsel or 
attorney. When a party appears in person, he has a 

* i.e. The judge may award him such costs as he may deem 
a fair compensation for his loss of time in attending the 
court, or for expense incurred in preparing his defence. 
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right to address the judge or jury as his own advo- 
cate, and then, being sworn, to give his evidence as a 
witness. 

We may conclude what it seems necessary to say 
in regard to the appearance of the parties by mention- 
ing that, even where the entire debt or demand has 
been admitted by the defendant under 13 & 14 Vict. 
c. 61, s. 8, the plaintiff should attend the court on 
the day fixed for the hearing, to get an order for 
payment. And where the admission, whether under 
the 8th or 9th section of the above Act, has not been 
signed in the presence of the registrar, or one of his 
clerks, the plaintiff must not only attend, but must 
also bring with him an affidavit proving the defendant's 
signature to the admission. 

The trial of a cause may be postponed or ad- 
journed : — 

1st. By Consent of the Parties. — By one of the 
Rules of Practice the parties to any cause, at any time 
before the cause is called on, may, by consent, and 
without payment of any hearing fee, postpone the 
hearing to such subsequent court as the judge shall 
direct. 

2nd. By the Act of the Judge. — The 81st section of 
the 9 & 10 Vict, provides that " the judge may in any 
case make orders for granting time to the plaintiff or 
defendant to proceed in the prosecution or defence of 
the suit, and also may from time to time adjourn any 
court, or the hearing or further hearing of any cause, 
in such manner as to the judge may seem fit." And 
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(by Order XXXVII. Rule 28) when anything required 
by the practice of the court to be done by either party, 
before or during the hearing, has not been done, the 
judge may, in his discretion, and on such terms as he 
shall think fit, adjourn the hearing, to enable the party 
to comply with the practice. 

Where a cause is adjourned, no order of adjourn- 
ment need be served on either party, unless by direc- 
tion of the judge. 

The judge of a county court may in certain cases 
change the venue; that is to say, if the judge be 
satisfied by either party that the cause can be more 
conveniently or fairly tried in some other county court, 
he may send it there for hearing ; or if the judge be 
himself interested in the matter, he may send it for 
hearing to some court of which he is not the judge. 
In both cases the proceedings are to be transmitted 
to the other court, and the judge is to appoint a day 
for hearing, of which notice is to be given to the 
parties. 

We have already mentioned the cases in which the 
judge may at the trial amend the summons, either 
as to the parties to the action, or as to their descrip- 
tion.* But he has a still more general power of 
amendment under the 19 & 20 Vict. c. 108, s. 62, 
whereby the judge may at all times amend all defects 
and errors in any proceedings in a county court, 
whether there is anything in writing to amend by or 
not, and whether the defect or error be that of the 

* Ante, p. 40. 
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party applying to amend or not ; and all such amend- 
ments may be made with or without costs, and upon 
such terms as to the judge may seem fit ; and all such 
amendments as may be necessary for the purpose 
of determining in the existing suit the real question 
between the parties shall be so made if duly applied 
for. 

Let us now put aside all these preliminary matters ; 
let us suppose that both parties duly appear ; that no 
adjournment is asked for or is granted ; that all the 
proceedings are in due form, or have been made so 
by amendment ; and that, in short, nothing remains 
but to try the issue between the parties. 

In general, the plaintiff, or his attorney or counsel, 
begins by stating his case to the court, and then 
calling his witnesses. This is founded upon the 
obvious consideration that, until the plaintiff has 
made out a case which requires an answer, there is 
no need for any defence at all. Wherever any sub- 
stantial fact must be proved by the plaintiff in order 
to enable him to succeed in his action, he is entitled 
to begin ; and as such a substantial fact — i.e. the 
amount of damages — always has to be proved when 
an action is brought to recover unliquidated* damages 
for a wrong done by the defendant to the plaintiff 
(whether such wrong arises out of a breach of con- 
tract, or, as in the case of an assault or of trespass, 

* Damages are said to be unliquidated wheu they are not 
fixed and settled by a previous stipulation, but their amount 
requires to be established by evidence adduced in court. 
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&c, is wholly independent of contract), the plaintiff 
always begins wherever he seeks to recover unliquidated 
damages. 

But it may be that the plaintiff's claim is for an 
ascertained debt, and that the defendant admits its 
existence, and relies upon some special ground of 
defence to exonerate him from his liability. For 
instance, admitting the amount* of the claim, he 
may say that he has a set-off equal or superior to the 
amount of the plaintiffs claim ; or that he was an 
infant when the debt was contracted ; or, if a female 
defendant, that she is a married woman : in these cases 
the burthen of proof is said to be shifted, and the 
defendant has the right to begin. 

Whichever party begins, he states his case and 
calls his witnesses ; those witnesses are cross-ex- 
amined by the opposite side, and then the party 
who has called them may re-examine them to ex- 
plain what they have stated on cross-examination; 
but no new matter must be introduced, the object 
being merely to explain the cross-examination — not to 
add facts omitted in the examination in chief. 

If the defendant intends to give no evidence him- 
self, or to call no witnesses, the plaintiff may, at the 
close of his case, sum up his evidence, making upon 
it such remarks as he thinks calculated to explain any 

* It must be clearly understood that to give the defendant 
a right to begin, he must admit the amount as well as the 
fact of the plaintiff's claim. If the amount be disputed, of 
course the plaintiff must prove it, and will therefore begiu. 
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apparent contradictions or discrepancies, to strengthen 
its weak points, or to place its strong ones in their best 
light. The defendant would then address the jury, 
and the case would be ripe for decision. 

If, however, the defendant does intend to call wit- 
nesses or give evidence himself, the plaintiff does not 
then sum up his case ; but when it is closed, the de- 
fendant states his case and calls his witnesses. These 
are cross-examined and re-examined, like the plaintiff's ; 
and the plaintiff may then in reply call witnesses to 
contradict evidence which has been given for the de- 
fendant ; the plaintiff cannot, however, except by leave 
of the judge, call witnesses merely to confirm or add to 
his original case, or to supply any deficiency in it. If 
the plaintiff calls no witnesses in reply, the defendant 
may make any observations he deems requisite, by 
way of summing up at the end of his own case ; if the 
plaintiff does call such witnesses, then the defendant 
addresses the court after they are called. In either 
case, the plaintiff has a general reply on the whole 
case. 

We have now traced the trial up to the point at 
which it is ripe for the decision of the judge ; but its 
progress as we have described it may be interrupted in 
two ways : — 

1. By the Nonsuit of the Plaintiff. — If the plaintiff 
appears but does not make proof of his claim to the 
satisfaction of the judge — that is to say, if he does not 
make out a case requiring to be answered by the defen- 
dant — the judge may cither nonsuit the plaintiff or 
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give judgment for the defendant ; awarding in either 
case to the defendant, if he appear, such costs as he 
may think fit. It must be remembered, however, that 
the judge cannot nonsuit without the consent of the 
plaintiff, who may, if he like, elect to have judgment 
given against him. And, on the other hand, the 
plaintiff has a common law right to submit, if he like, 
to a nonsuit in preference to having judgment pro- 
nounced against him ; and he may accordingly, at any 
time before judgment has been pronounced, if there 
be no jury, or where the cause is tried by a jury, at 
any time before they have delivered their verdict, with- 
draw his claim and elect to be nonsuited. 

2. By Reference to Arbitration. — The judge may, 
with the consent of both parties, order the suit, with or 
without other matters in difference (within the juris- 
diction), to be referred to arbitration to a person or 
persons, in such manner and on such terms as he 
thinks reasonable and just.* 

Supposing, however, that the plaintiff be not non- 

* The judge may, with the like consent, make a similar 
order at an earlier stage of the proceedings ; for by Order 
XXHL Hole 1, "where a plaint is entered, the judge 
may, with the consent of the parties, as well in cases within 
the ordinary jurisdiction of the court as in cases of agree- 
ment, under sect. 23 of 19 & 20 Vict c. 108, make an order 
for a reference under the provisions of sect. 77 of 9 & 10 
Vict. c. 95, before, upon, or after the return-day of the 
summons ; and all the provisions in the last-mentioned Act 
contained as to reference shall apply to a reference proceed- 
ing under such an order ; provided that the same fee shall be 
paid as would be payable on the hearing of the cause." 



THE HEARING. 95 

suited, nor the cause referred to arbitration, then, 
when the cases on both sides have been concluded, the 
judge will either sum up to the jury, as at Nisi Prius, 
or, if there be no jury, will, as a general rule, proceed 
in a summary way to give judgment. 

The judge will indeed almost invariably take that 
course when the case is one to be disposed of under 
the common law jurisdiction of the court, when the 
question between the parties is simply whether the 
plaintiff is entitled to recover a debt or damages, 
when neither party asks for any other or further 
remedy, and when neither the one or the other founds 
either his claim or defence on equitable grounds. In 
these cases the judgment will in general consist, if 
it be in favour of the plaintiff, of an order to pay a 
sum of money, and if in favour of the defendant, of 
the dismissal of the suit. But, as we have seen, the 
county court has now not only an equitable jurisdic- 
tion in certain specified cases, but under the Judica- 
ture Act the judge has power to administer both law 
and equity in every case within his jurisdiction, and to 
give any of the parties any relief which either a court 
of law or of equity could afford. 

A judge of a county court may therefore, as part of 
his judgment, grant an injunction, a mandamus, or 
make an order in the nature of a mandamus, restrain- 
ing a defendant from doing something, or commanding 
him to do something, when this is necessary to do 
justice between the parties. 

Moreover there are many cases, as for instance suits 
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for the administration of the estates of deceased per- 
sons, or those for the settlement of disputes between 
partners, in which the Court is not in a position to give 
final judgment until inquiry has been made or accounts 
taken. In other cases it is necessary that property should 
be sold or deeds executed under the direction of the 
court. In such cases the judge will not give final 
judgment on the first hearing, but will then merely 
make such an order, or give such directions, as may be 
necessary to enable him to give final judgment upon a 
day to which the trial may be adjourned ; and he may 
also make any order he thinks fit as to costs. We 
shall deal in the next chapter with the proceedings in 
cases in which the court, instead of at once pronounc- 
ing final judgment, makes, in the first instance, one of 
the orders to which we are now referring. 



In any case, the registrar enters the result in a 
book; this entry being conclusive evidence of the 
judgment or order. The judge has no power to alter 
it after the entry is once made. As a general rule, 
the judgment of a county court does not require to be 
served before execution under it is levied : but where 
the judge makes an order varying the terms of a 
former judgment, such order must be served upon the 
party to be affected thereby. 

No order, judgment, or verdict can be quashed or 
vacated for want of form, nor can a judgment be 
reversed by writ of error.* 
When judgment has been obtained in a county court — 

* For cases in which right of appeal lies, see post. 
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1. For a sum not exceeding £20, exclusive of costs. 
The judge may order such sum and the costs to be 
paid at such time or times, and by such instalments, 
if any, as he shall think fit, and all such moneys 
shall be paid into court ; but, 

2. In all other cases he is to order the fall amount 
for which judgment has been obtained to be paid either 
forthwith or within fourteen clear days from the date 
of the judgment, unless the plaintiff, or his counsel, 
attorney, or agent consents that the same shall be paid 
by instalments ; in which case the judge is to order 
the same to be paid at such time or times as he shall 
think fit, and such moneys, whether payable in one 
sum or by instalments, shall be paid into court.* 

When an order is made for the payment of any sum 
of money by instalments, such instalments are pay- 
able at such periods as the judge shall order : and if 
no period be mentioned, the first will become due on 
the 28th day from the day of making the order, and 
every successive instalment will become due at a like 
period of twenty-eight days from the day of the pre- 
vious instalment becoming due ; and such instalments 
are to be paid into court, in accordance with sect. 45 
of 19&20 Vict. c. 10. 

When an order is made for payment by instalments 
or otherwise, the registrar is to give notice to the 
plaintiff, by post, of every payment made ; but this 
notice need not be given where the instalment does 
not exceed 10s. 

* 19 & 20 Vict c. 108, s. 45. 
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Subject to the right of appeal and to the power 
possessed by the judge to nonsuit, to grant a new 
trial,* or to alter or rescind his judgment, every order 
and judgment of the county court is final and con- 
clusive between the parties. And " if any party shall 
sue another in any county court for any debt or other 
cause of action, for which he hath already sued him 
and obtained judgment in any other court, the proof 
of such former suit having been brought and judg- 
ment obtained may be given, and the party so suing 
shall not be entitled to recover in such second suit, 
and shall be adjudged to pay three times the costs of 
such second suit to the opposite party." 

The pendency of another action for the same cause 
is also a good ground of defence. And where, in two 
actions in the county court between the same parties, 
"cross judgments" are given — i.e. for one party 
in the one action, and for the other in the second 
action — it is enacted, " that execution shall be taken 
out by that party only who has obtained judgment for 
the larger sum, and for so much only as shall remain 
after deducting the smaller sum." 

* As to appeal and new trial, see Chapter XIII. 
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CHAPTER VII. 

OF TAKING ACCOUNTS, MAKING INQUIRIES, ETC. 

In what Cases — Who is to take or make Accounts or In- 
quiries — Procedure by Registrar — Advertisement — Certi- 
ficate of Registrar — Judge may vary the Certificate. 

We mentioned in the last chapter that there are 
cases, of which administration and partnership suits are 
conspicuous illustrations, in which it is necessary for the 
court to order accounts to be taken or inquiries to be 
made before pronouncing final judgment. The court has 
power to order such accounts or inquiries to be taken 
or made, either before or at the hearing, and to post- 
pone the final decision of the case until their com- 
pletion. 

When an order directs any account to be taken or 
inquiry to be made, this is done by the registrar, who 
for that purpose has all the powers which a Chief 
Clerk of the Master of the Rolls, or a Vice-Chancellor 
of the Court of Chancery, had prior to 1st November, 
1875, and all parties have the same power of sum- 
moning witnesses (including parties in the action), 
and of compelling the production of documents, as 
upon the trial of an action. 

Where the registrar is ordered to make inquiries or 
to take accounts, he will by summons, returnable not less 

h 2 
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than seven days from the date of the order, addressed to 
all parties entitled to attend, direct such parties to 
attend at his office or at the court, for the purpose of 
proceeding with such inquiries or accounts. In all 
cases in which advertisements are ordered the return- 
day must not be less than twenty-one days, and the 
advertisements stating the time, place, and purpose 
of such sitting must be inserted fourteen days, pre- 
vious to the sitting. 

Where an order directs accounts to be taken, any 
books of account in which the accounts required to be 
taken, or any of them have been kept, will, unless the 
judge shall otherwise direct, be taken as a primd 
facie evidence of the truth of the matters therein 
contained, with liberty, however, to the parties in- 
terested to take such objections thereto as they may 
be advised. 

Every advertisement for creditors or other persons 
having any claim upon or interest in the distribution 
of any assets to be administered by the court, must 
direct every such creditor or other person, by a time 
to be thereby limited, to send to the registrar his 
name and address, and the full particulars of his claim 
or interest, and a statement of his account, and the 
nature of the security (if any) held by him. At the 
time of directing such advertisement a time will be 
fixed for adjudicating on the claims. But no creditor 
or other person need make any affidavit, or attend in 
support of his claim, unless he is served with a notice 
requiring him to do so. Every creditor must, how- 
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ever, produce or transmit to the registrar any security 
held by him, at the time specified for adjudicating on 
the claims ; and every creditor must, if required, by 
notice in writing to be given by the registrar, produce 
or transmit to the registrar all other deeds and docu- 
ments necessary to substantiate his claim before the 
registrar at his office at such time as may be specified 
in such notice. Every person claiming as heir-at-law, 
devisee, next of kin, or legatee must, if required, by 
notice in writing given by the registrar, produce or 
transmit to the registrar any pedigree or proof men- 
tioned in such notice within such time as shall be 
therein specified. And if in case any creditor or 
other person neglects or refuses to comply with these 
directions, he will not be allowed any costs of proving 
his claim, unless the registrar otherwise directs. At 
the time appointed for adjudication upon the debts or 
claims, the registrar will take the evidence of the 
executor, administrator, or other accounting party, and 
may thereupon, in his discretion, allow any of such 
debts or claims without further proof, or he may direct 
such investigation of all or any of the debts or claims 
not allowed as he may think fit, and may require 
any creditor or other person to attend on a future 
•day and prove his claim, or any part thereof. Notice 
of allowance or non-allowance of claims by the regis- 
trar is to be sent to the persons interested. Claims may 
be sent in before final adjudication, and where a claim 
is sent in after the time fixed the registrar may enter- 
tain it on such terms, as to costs, as he thinks fit 
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Where a registrar has been ordered to certify to the 
court upon any matter, he must present to the court 
a certificate in writing signed by himself. He must give 
notice to the parties interested seven days before its 
presentation to the court that it lies at his office for 
inspection. 

If any party interested in, or affected by, the 
certificate desires to have the same varied, he may 
apply by himself, his counsel or solicitor, at the court 
on the day appointed for presenting the same, and 
the judge will thereupon confirm or vary the certifi- 
cate, and make such further order thereupon as he 
may think fit. If no application is made to vary the 
certificate, it will be taken as confirmed, unless the 
judge otherwise orders. 

An. application may be made to the judge for 
further directions, by the registrar, high bailiff, or 
receiver, notice thereof being given to parties inter- 
ested therein. (See Order XVIII. Rules 34 to 36.) 

Where an estate has been ordered to be adminis- 
tered, creditors are entitled to interest in respect to 
debts, as to such of them as carry interest, after the rate 
they respectively carry, and as to all others after the 
rate of £4t per cent, per annum, from the date of the 
order, and to costs of successfully proving such debts. • 

Interest is to be computed on legacies after the rate 
of £4 per cent, per annum, from the end of one year 
from the date of the testator's death, unless otherwise 
ordered, or a different rate or time of payment is 
directed by the will. 
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CHAPTER VIII. 

OF INTERLOCUTORY AND INTERIM ORDERS AND PRO- 
CEEDINGS. 

Inquiry — Injunction — Mandamus — Receiver — Protection or 
Preservation of Goods — Surveys — Order in Cases of 
Lien — Order to pay Money into Court— Disclosure of 
Names of Parties. 

It frequently happens, especially in cases under the 
equitable jurisdiction of the county court, that it is 
necessary to take certain incidental and interlocutory 
proceedings, either before the trial or after the 
hearing, but before final judgment. For instance, 
it may, as we pointed out in the last chapter, be 
necessary in partnership, administration, or other 
suits, to take accounts or make inquiries before the 
court can arrive at a final decision as to the sum due 
from the one party to the other, or as to debts which 
may be due or owing or chargeable against the estate, 
or as to any other circumstances which may affect the 
rights of the parties. It may be expedient to provide, 
through the appointment of a receiver, for the safe 
custody and management of property, or the receipt of 
rents and profits during litigation. It may also be 
necessary to apply to the court for an injunction to 
restrain one party from doing something to the preju- 
dice of the other, or to his right, pending the suit, or 
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on its termination. Or, again, it may be necessary to 
obtain a mandamus, or an order in the nature of a 
mandamus, directing a party to do some act which the 
other party has a right to have done. These, and 
some other remedies of a like character, which we shall 
presently mention, the county court has now power to 
grant in as full and complete a manner as the High 
Court, where it is necessary in order to do full justice 
in cases coming within its jurisdiction. It is not, how- 
ever, necessary, and would not be useful, to enter 
minutely either into the law or the proceedings in con- 
nection with matters which can scarcely be dealt with 
successfully except by a professional man. It will be 
sufficient to state, very generally, how the court exer- 
cises its powers in these cases. 

Where one of the orders as here mentioned is made 
by the judge at the hearing, either as part of his final 
decision, or with a view to obtaining the materials for 
such a final decision on a future day, there is no special 
procedure on which we need dwell. But where any 
party desires before trial an order upon any of the 
matters following (that is to say), an order in the 
nature of an injunction, or an order of court for the 
production of any deed, for the appointment of a 
receiver,* or to secure the possession, detention, or 
preservation of any property, or to obtain security from 
any person for any monies in his possession, or to 

* The receiver may be either the high bailiff, or some one 
else appointed by the court In the latter case he will have 
to give security. 
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enforce the deposit or payment into court thereof 
pending litigation, or the sale of any goods, wares, or 
merchandise which may be of a perishable nature, or 
which the court may think desirable to have sold at 
once, and the payment of the price thereof into court, 
or for the inspection or taking samples of any goods, 
wares, or merchandise, or for measuring, weighing, or 
making any experiment upon any goods, wares, or 
merchandise, or for surveying, measuring, or making 
any plan, level, or section of any building or place, 
or for a view of any premises that may be in 
dispute, or the taking any accounts or making any 
inquiries,* he may file an application for such 
order, and apply ex parte to the judge, either in or 
out of court, upon affidavits setting forth the facts 
rendering such order immediately necessary, and upon 
such application the judge may either make an order 
absolute in the first instance, or make an order to be 
absolute at any time to be ordered by him unless cause 
be shown to the contrary, or may make such other 
order or give such directions in the matter as the 
judge may think fit, and may order immediate execu- 
tion. 

Where an action is brought to recover, or a defen- 
dant in his statement of defence seeks by way of 
counter-claim to recover specific property other than 
land, and the party from whom such recovery is sought 
does not dispute the title of the party seeking to 

* Accounts and inquiries are to be taken or made by or 
under the direction of the registrar. 
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recover tbe same, but claims to retain the property by 
virtue of a lien or otherwise as security for any sum of 
money, the judge, upon being satisfied by affidavit or 
otherwise of the existence of such lien or security, may 
order that the party seeking to recover the property 
be at liberty to pay into court, to abide the event of 
the action, the amount of money in respect of which 
the lien or security is claimed, and such further sum 
(if any) for interest and costs as such judge may 
direct, and that upon such payment into court being 
made, the property be given up to the party seeking to 
recover it. 

Where the residence or place of business of a defen- 
dant is more than twenty miles from the court in which 
the plaint is entered, he may, not later than two clear 
days from the date of service of the summons, thereon 
forward by registered post letter to the registrar of 
such court an affidavit disclosing a good defence upon 
the merits of the action. The registrar, upon receipt 
of such affidavit, if satisfied that it discloses such a 
defence, may forthwith, by notice, call upon the 
plaintiff to deposit in court, within two clear days 
from the date of the notice, such a sum as the registrar 
may, having reference to all the circumstances of the 
case, therein direct. The registrar will, where the 
deposit is made or not made, or the affidavit does not 
disclose a defence, send notice to the defendant, and 
where the deposit is not duly made the action shall be 
struck out. 

Where an action is brought in the name of a firm, 
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and the defendant desires to know the names of the 
persons who are co-partners in such firm, he may give 
notice in writing, within three days after the service 
of the summons, to the plaintiff that he requires such 
names, and the plaintiff must forthwith send by post 
to the defendant so applying and to the registrar the 
names and addresses of such persons. The judge 
may at any time without such notice order the plain- 
tiff to give to any defendant the names of such 
persons. And if from the names of the members of 
the co-partnership not being given by the plaintiff 
before entering the plaint, or from any delay in giving 
the same after notice, the defendant is prevented or 
unduly delayed in making his defence, the judge may 
adjourn the hearing upon such terms as he may think 
fit. 



CHAPTER IX. 

OF EXECUTION AGAINST THE GOODS. 

Writ of fieri facias to be directed to High Bailiff— How and 
when to issue or be executed — Concurrent Warrants of 
Execution — Suspension of Execution — Superseding 
Execution — Consequence of Death of Plaintiff or Defen- 
dant after Judgment — When Execution maybe levied 
— Priority as between Judgments of Superior Court and 
County Court — Mode of conducting Execution — What 
Articles may be seized — Goods of what Persons may 
be taken — Claims in respect of Queen's Taxes and 
Bent — Sale of Goods seized. 

When the judge of the county court has made an 
order for the payment of money, the amount so &£&&&&. 
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to be paid is recoverable, in case of default or failure 
of payment in accordance with the terms of the order, 
by execution against the goods and chattels of the 
party against whom such order has been made.* At 
the request of the party in whose favour the order for 
payment is made, the registrar will issue, under the 
seal of the court, a writ of fieri facias, as a warrant of 
execution to the high bailiff, who is thereby em- 
powered to levy, or cause to be levied, by distress and 
sale of the goods and chattels of the party against 
whom the order is made (wherever they are found 
within the district of the court), the sum ordered, with 
costs of execution. Warrants of execution against the 
goods bear date on the day of their issue, and continue 
in force for twelve calendar months from that date. 

As to when the warrant may issue, one of the rules 
of practice directs, that when a defendant has made 
default in payment of the whole amount awarded by 
the judgment, or of an instalment thereof, a warrant 
of execution, without leave of the court, may issue 
against the goods, and such execution shall be — 

For the whole amount of the judgment and costs 
then remaining unsatisfied — 

Unless, in the case of instalments, the judge shall 
otherwise direct at the time of giving judgment. 

* But no warrant against the goods, or judgment-summoos, 
may, without leave of the judge, issue on a judgment more 
than six years old, unless some payment has been made into 
court under such judgment within twelve months previously. 
No notice to the defendant previous to applying for such 
leave is, however, necessary. 
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As to the rule when there are cross judgments 
between the same parties, see p 98. 

The warrant must be endorsed with the amount to 
be levied, distinguishing the amount ordered to be paid 
and the fee for issuing the warrant.* 

Warrants of execution against the goods may be 
issued concurrently in one or more districts, but the 
costs of more than one warrant will not be allowed 
against the execution-debtor, unless by order of the 
judge. 

Warrants of execution are executed by the high 
bailiff, or one of the bailiffs of the court. As to the 
liabilities of these officers for wrongful acts, and as to 
the protection given them by law in the discharge of 
the duties of their office, see Chapter I. 

As to the suspension of execution it is enacted by 
9 & 10 Vict. c. 95, s. 105, that if it shall at any time 
appear to the satisfaction of the judge, by the oath 
or affirmation of any person or otherwise, that any 
defendant is unable, from sickness or other sufficient 
cause, to pay and discharge the debt or damages re- 
covered against him, or any instalment thereof ordered 
to be paid, it shall be lawful for the judge, in his dis- 
cretion, to suspend or stay any judgment order or ex- 
ecution given, made, or issued, for such time and on 
such terms as the judge shall think fit, and so from time 
to time until it shall appear by the like proof as afore- 
said that such temporary cause of disability has ceased. 

As to superseding an execution : if the party against 

* The fee upon an execution mu.-t be paid by the plaintiff 
before the wairant will be issued. 
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whom the execution is issued, before an actual sale of 
his goods and chattels, pays, or causes to be paid or 
tendered, to the clerk of the court out of which such 
warrant of execution has issued, or to the bailiff holding 
the warrant, the sum of money and the costs endorsed 
thereon, or such part as the person entitled thereto 
shall agree to accept in full of his debt or damages 
and costs, together with the fees directed to be paid on 
account of the execution, — then the execution is to be 
superseded, and the goods and chattels of the party 
against whom it was issued are to be discharged and 
set at liberty. 

A warrant of execution cannot be executed against 
the goods of a person who has become a bankrupt. 

Where one or more of several plaintiffs or defen- 
dants dies after judgment, proceedings thereon (i.e. 
execution) may be taken by the survivors or survivor, 
or against the survivors or survivor, without leave of 
the court. In that case it will be observed that the 
proceedings are by or against one or more persons 
parties to the suit. We have still to consider the case 
of. execution on a judgment in favour of, or against, 
any person not a party to a suit. This is regulated 
by the following rules : — Execution 'on any judgment 
may issue on behalf of any person not a party to the 
action by leave of the registrar, upon proof of title to 
the benefit of the judgment, and upon substitution of 
the name of the new plaintiff, together with a state- 
ment of his derivative title for that of the original 
plaintiff, and the registrar must give notice of such 
substitution to the defendant by post, and execution 
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will not issue upon the judgment until the expiration 
of six clear days after the posting of the notice. 
Execution or other process on a judgment will not 
issue against any person not a party to the action or 
matter, except a plaint upon the judgment be entered 
in the nature of a scire facias, the proceedings on 
which are the same as in ordinary cases. Where a 
judgment has been given against a person deceased, 
his executors or administrators may be sued upon the 
judgment. In the case thus far contemplated, the 
death of the plaintiff or defendant is supposed to have 
happened after judgment, but before the issue of 
execution. If, however, the death of the plaintiff 
does not happen until after execution has issued, 
the warrant may, notwithstanding, be executed, and 
his executor or administrator will have the money. 
And in like manner, if a sole defendant die after 
execution issued, the warrant may be enforced against 
his goods in the hands of his executor, &c. 

The bailiff must execute the warrant within a 
reasonable time after he receives it. It may be exe- 
cuted at any hour of the day or night, but not on 
Sunday, Christmas Day, or Good Friday. As to any 
neglect on his part, see p. 12. 

When warrants of execution out of the county 
court, and writs of execution in the superior court, 
are issued against the same person, the right to the 
goods is to be determined by priority, the comparison 
being made between the time or times at which the 
county court warrant or warrants was or were applied 
for, and the time or times at which the writ or writs 
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from the superior courts was or were delivered to the 
sheriff for execution. 

The bailiff must not break open any outer door of 
the party's dwelling-house in order to execute a war* 
rant of execution. It seems, however, that he may 
open an outer door if it be only latched. Having got 
peaceable entrance, he may in all cases break open any 
inner doors, cupboards, trunks, &c, if necessary; but 
if there were other means of entry, whereby less violence 
may be used than breaking open such inner doors, the 
same should be adopted ; and if any person be present 
who can open the door, it should not be broken open 
without previous demand and refusal of admission. 
It seems, also, that goods may be taken through the 
window of a house if open. The rule also extends only 
to the party's dwelling-house; therefore, the bailiff 
may, if necessary, break open the outer door of a 
barn or out-house not connected or within the same 
curtilage with the dwelling-house without a previous 
demand and refusal of admission. Also, the bailiff, 
after such demand and refusal, may break open the 
outer door of a dwelling-house belonging to a third 
person, if the defendant have taken his goods there 
to prevent the execution. Also, if after a peaceful 
entrance of the party's dwelling-house the bailiff be 
locked in, he may justify breaking open the outer 
door to get out. And if, being in a house for the 
purpose of executing a warrant, he be forcibly turned 
out, he may, if necessary, break open an outer door to 
get in again. 

The bailiff, or officer executing process of execution 
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out of the county court against a defendant, may, 
by virtue thereof, seize and take any of his goods 
and chattels (excepting his own wearing apparel and 
bedding, or that of his family, and the tools and im- 
plements of his trade to the value of £5, which shall 
to that extent be protected from seizure), and may also 
seize and take any money or bank-notes (whether 
of the Bank of England or of any other bank), and 
any cheques, bills of exchange, promissory notes, 
bonds, specialities, or securities for money belonging 
to him. And as regards cheques, bills of exchange, 
promissory notes, bonds, specialities, or other se- 
curities for money thus seized, the high bailiff is 
empowered to hold them as security for the amount 
directed to be levied, and the plaintiff may sue 
in the name of the defendant, or in the name of 
any person in whose name the defendant might have 
sued, for the recovery of the sum secured or made 
payable thereby when the time of payment thereof 
shall have arrived. 

The bailiff cannot under an execution sell an estate 
in fee or for life ; but he may sell a lease or term of 
years belonging to the defendant either in his own 
right or that of his wife. He cannot sell a mere equit- 
able interest. 

The bailiff cannot sell things fixed to the freehold, 
and which go to the heir and not to the executor, such 
as furnaces, ovens, doors, windows, hearths, chimney- 
pieces, &c., even although the freehold is in the debtor. 
But he may sell utensils fixed by the defendant for 
the purpose of his trade, such as coppers, vats, and the 
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like. So he mav sell fixtures which may be removed 
by the tenant. 

Corn and other articles which are raised by the 
industry of man are emblements (i.e. produce of land 
belonging to the tenant) which go to the executor and 
may be taken in execution ; but things which yield no 
annual profit, or which are produced without the labour 
of man, are not emblements — they go to the heir, and 
cannot be taken in execution. Clover, rye-grass, or 
artificial grass growing under corn, cannot be seized. 

The seizure and sale of straw, chaff, turnips, manure, 
hay, grasses, roots, and vegetables, on lands let to farm 
and subjected to farming covenants, are regulated by 
56 Geo. III. c. 50, which ought to be consulted by 
persons interested in this particular subject. 

In all cases the bailiff must, at his peril, seize only 
the goods of the person named in the warrant ; for 
if he seize the goods of a stranger, he will be liable to 
an action, and this although the goods in question 
are in possession of and apparently the defendant's. 
The bailiff may sell a term of years vested in a hus- 
band in right of his wife upon an execution against 
the husband, unless it have been vested in trustees for 
the benefit of the wife before marriage. But goods 
vested in trustees before marriage, for the benefit of 
the wife, cannot be taken in execution for the hus- 
band's debt, although he take an equitable interest 
for life under the settlement, and be actually in pos- 
session of them at the time of the execution. The 
goods of a woman cohabiting with a man cannot be 
taken in execution, although she passes for his wife. 
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Under an execution against one of two partners, the 
bailiff may seize the goods of both, and sell the de- 
fendant's undivided moiety in them. The goods of a 
testator or intestate cannot in general be taken in exe- 
cution for the personal debt of the executor or adminis- 
trator, unless the executor or administrator has made 
the goods his own by using them. Executions bond fide 
" executed and levied " upon the goods and chattels 
of a bankrupt, by seizure and sale, before the date of 
the filing of the petition for adjudication, are valid, not- 
withstanding any previous act of bankruptcy; provided 
the person on whose account execution has issued had 
not at the time of executing or levying such execution, 
or at the time of making sale thereunder, notice of any 
prior act of bankruptcy. The goods or chattels of 
ambassadors and other public ministers of foreign 
princes and states at this court, and of their domestics, 
are privileged from being taken in execution. Goods 
distrained, being in the custody of the law, cannot 
be seized in execution. The bailiff may seize goods 
which are let to the defendant, but can only sell his 
interest therein. Goods upon which the defendant has 
a lien only cannot be taken in execution. Goods of the 
defendant pawned or leased to another may be sold, 
subject to the right of the pawnee or lessee, but they 
may not be seized before the term for which they are 
let expires. A bond fide purchaser, for valuable consi- 
deration, of goods against which a warrant of execution 
has issued, will be allowed to retain them, even if he 
bought after the delivery of the warrant to the bailiff, 
but before its execution; provided, however, that tsa 
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had no notice that the warrant was in the hands of the 
bailiff. If he had such notice when he made the pur- 
chase, then the goods may be seized under the war* 
rant. 

The Queen's taxes due at the time of seizure, to the 
amount of one year's arrears, must be paid by the 
bailiff to the collector before the sale or removal of the 
defendant's goods. 

The rights of the landlord in respect to rent in arrear 
are regulated by the 75th section of the 19 & 20 Vict, 
c. 108 ; and as this is a point of great practical impor- 
tance, and one which frequently arises, we give the clause 
entire : — " Section 1 of the Act of the 8th year of the 
reign of Queen Anne, cap. 14, shall not apply to goods 
taken in execution under the warrant of a county court, 
but the landlord of any tenement in which any such 
goods shall be so taken may claim the rent thereof at any 
time within five clear days from the date of such taking, 
or before the removal of the goods, by delivering to the 
bailiff or officer making the levy any writing signed 
by himself or his agent which shall state the amount 
of rent claimed to be in arrear, and the time for and in 
respect of which such rent is due ; and, if such claim 
be made, the bailiff or officer making the levy shall, in 
addition thereto, distrain for the rent so claimed and 
the costs of such distress, and shall not within five 
days next after such distress sell any part of the goods 
taken unless they be of a perishable nature, or upon 
the request in writing of the party whose goods shall 
have been taken ; and the bailiff shall afterwards sell 
such of the goods under the execution and distress as 
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shall satisfy, first, the cost of and incident to the sale ; 
next, the claim of such landlord not exceeding the rent 
of four weeks where the tenement is let by the week, 
the rent of two terms of payment where the tenement 
is let for any other term less than a year, and the rent 
of one year in any other case ; and, lastly, the amount 
for which the warrant issued ; and if any replevin be 
made of the goods so taken, the bailiff shall, notwith- 
standing, sell such portion thereof as will satisfy the 
costs of and incident to the sale under the execution 
and the amount for which the warrant issued ; and, in 
either event, the overplus of the sale, if any, and the 
residue of the goods, shall be returned to the defen- 
dant ; and the poundage of the high bailiff and broker 
for keeping possession, appraisement, and sale, under 
such distress, shall be the same as would have been 
payable if the distress had been an execution of the 
county court, and no other fees shall be demanded or 
taken in respect thereof." 

The bailiff cannot himself keep the goods seized and 
pay the plaintiff his debt ; nor can he deliver them 
to the plaintiff for his debt ; but they must be sold if 
the defendant do not satisfy the plaintiff for his debt, 
costs, and expenses. The sale or appraisement is not, 
however, to take place until after the end of five days 
at least next following the day on which such goods 
shall have been so taken, unless such goods be of a 
perishable nature, or upon the request in writing of the 
party whose goods shall have been taken. Until the 
sale the goods must be deposited by the bailiff in some 
fit place, or they may remain in the custody of a fit 
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person approved by the high bailiff to be put in 
session by the bailiff.* The goods most be sold by 
one or more of the sworn broken or appraisers ap- 
pointed by the high bailiff; and "the broken and 
appraisers so appointed shall be entitled to have out of 
the produce of the goods so distrained or sold sixpence 
in the pound on the value of the goods for the ap- 
praisement thereof, whether by one broker or more, 
over and above the stamp duty; and for advertise- 
ments, catalogues, sale, and commission and delivery 
of goods, one shilling in the pound on the net produce 
of the sale " If the bailiff sell more than enough to 
satisfy the execution, he will be liable to an action. 
Primd facie, moreover, the sale is for ready money 
and immediate delivery, and the bailiff is not justified, 
after he has sold as much as apparently satisfies the 
writ, in going on to sell more upon a speculation that 
it is possible the actual delivery of such goods as he 
has already sold may be prevented by some loss or 
accident for which he is not answerable. 

With regard to the levy of an execution beyond the 
jurisdiction of the court by which it was issued, the 
9 & 10 Vict. c. 95, s. 104, enacts that where a war- 
rant of execution has issued against the goods and 

* The bailiff is entitled to charge 6d. in the pound per day 
on the value of the goods seized for keeping possession of 
them. No possession fee is payable where an execution is 
paid out at the time of the levy ; but if the officer necessarily 
remains in possession more than half an hour, and the execu- 
tion is paid out on the day of levy, the possession fee for that 
day will be charged. 
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chattels of any party, and his goods and chattels are 
out of the jurisdiction of the court, the warrant of 
execution may be sent to the registrar of any other 
court within the jurisdiction of which the goods and 
chattels may then be, or be believed to be, with a war- 
rant annexed under the hand of the high bailiff and 
seal of the court from which the original warrant issued, 
requiring execution of the same; and the registrar of 
the court to which it is sent must seal or stamp it with 
the seal of his court, and issue it to the high bailiff of 
his court, and thereupon the high bailiff is to act in all 
respects as if the original warrant of execution had 
been directed to him by his own court. 



CHAPTER X. 

OF INTERPLEADER. 



Mode of Interpleading— Procedure — Deposit — Particulars — 
Costs of High Bailiff — Appeal to Superior Court — Dis- 
puted Assignment of Debt. 

If any claim be made to or in respect of any goods 
or chattels taken in execution under the process of a 
county court, the registrar of the court, upon applica* 
tion of the high bailiff, either before or after any action 
brought against such officer, may issue a summons, 
calling before the court both the party issuing the 
execution and the person claiming the goods or their 
proceeds. Upon the issuing of this summons, there 
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is a stay of proceedings in any action which has been 
brought in any court superior or inferior respecting the 
goods ; and the court in which the action is brought, 
or any judge thereof, on proof of the issuing of the 
summons, and that the goods and chattels were taken 
in execution, may order the party bringing such action 
to pay the costs of all proceedings after the issuing of 
the summons. The judge of the county court will 
then adjudicate upon the claim and make such order 
between the parties, and as to the costs, as to him 
seems fit. 

The power of the judge is not confined to adjudi- 
cating upon claims to the goods, but extends to the 
determination of claims made in respect of trespasses 
to a house, committed in executing the process : these 
are considered claims in " respect of goods taken in 
execution." 

The claimant of goods taken in execution must de- 
posit their value with the bailiff (to be by him paid 
into court), or pay the costs of the bailiff's keeping 
possession of the goods ; in default of the claimant so 
doing, the bailiff will sell the goods as if no such claim 
had been made, and will pay into court the proceeds of 
such sale, to abide the decision of the judge (19 & 20 
Vict. c. 108, s. 72). 

Five clear days before that on which the summonses 
are returnable the claimant most deliver to the bailiff, 
or leave at the office of the registrar of the court, a 
particular of any goods and chattels alleged to be the 
property of the claimant, and the grounds of his claim, 
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or in case of a claim for rent, of the amount thereof, 
and for what period and in respect of what premises 
the same is claimed to be due. The name, address, 
and description of the claimant must also be fully set 
forth in the particular. 

The hearing in cases of interpleader is the same 
as in ordinary actions, the claimant being considered 
as plaintiff and the execution-creditor as defendant. 

At the instance of either party a jury may be sum- 
moned as in other cases. 

Where the claim to any goods or chattels taken in 
execution, or to the proceeds or value thereof, is decided 
against the claimant, the costs of the bailiff allowed by 
the judge may be retained by him out of the amount 
levied, if the judge shall so order, but without prejudice 
to the right of the execution-creditor to proceed against 
the claimant for the sum so retained. If the bailiff do 
not retain his costs, he cannot, after paying the pro- 
ceeds over, maintain an action for them against the 
execution-creditor. 

There is an appeal to a superior court in interpleader 
cases where the money claimed, or the value of the 
goods and chattels claimed, or of the proceeds thereof, 
exceeds £20, although the sum for which the original 
action was brought was below £20. 

Where the defendant in an action brought by the 
assignee of a debt or chose in action has had notice 
that the assignment is disputed by the assignor, or any 
one claiming under him, or has had notice of any other 
opposing or conflicting claims to such debt or chose in 
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action, he may, within five days of the service of the 
summons, apply to the registrar for a summons against 
the assignor or the person making such conflicting 
claim, and the registrar will thereupon issue an inter- 
pleader summons, and upon the return-day of such 
summons the court will give such judgment therein as 
shall finally determine the rights and claims of all 
parties. 

Where a defendant in an action brought by the 
assignee of a debt or chose in action has had notice, as 
in the last preceding rule mentioned, he may pay the 
debt and costs into court to abide its decision, giving 
to the registrar the name of the person against whose 
dispute of the assignment or conflicting claim he 
desires to be protected. The registrar shall thereupon 
give notice to such person, and on the return-day of 
the summons the judge shall determine the rights of the 
parties, and may, if he thinks fit, order the defendant 
to pay all or any part of the costs. 



CHAPTER XI. 

OF THE ATTACHMENT OF DEBTS. 

Examination of Defendant as to Debts due to him — Debtors 
to Defendant required to show Cause why Debts should 
not be attached — Proceedings on Attachment— Payment 
of Debts into Court 

Not only may execution issue against the goods or 
the person of a defendant, but debts due to him from 
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third persons may be attached and rendered available 
for the satisfaction of a judgment. 

When a plaintiff is desirous that the defendant, if 
judgment be given against him, shall be orally exa- 
mined forthwith after such judgment, as to what if any 
debts are due and owing to him, the plaintiff must, 
before the cause is called on, lodge with the registrar 
a statement in writing of the name, address, and 
description of the person or persons within the ordinary 
jurisdiction of the court, whom he considers debtors to 
the defendant. 

Then, in case judgment be given against the defen- 
dant, he may be examined as to the debts set forth in 
this schedule ; and if any of the alleged debtors are 
present, they may be required forthwith to show cause 
why they shall not be ordered to pay into court, for 
the benefit of the judgment-creditor, such debts or 
as much thereof as will satisfy the judgment-debtor. 
And thereupon the court may make an order for the 
payment of such debts, or so much as will satisfy the 
judgment-debtor, and such order shall be entered in 
the minute-book, and may be enforced in like manner 
as any order made in any suit in the court ; and when 
the garnishee [i.e., the person who owes the debt thus 
attached or ordered to be paid into court] pays the 
money as ordered, he will not be liable for any 
costs. 

When a plaintiff has not, before the case being called 
on, lodged the statement above mentioned, he may at 
any time after the judgment, on filing with the registrar 
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of the court in which the judgment was given an 
affidavit stating the fact of the judgment and of its 
being unsatisfied, and that a third person is indebted 
to the judgment-debtor, and is resident within the 
district of the court, enter a plaint for the amount of 
the debts doe to the judgment-debtor from such third 
person or garnishee. And when the garnishee is not 
in regard to such debt within the jurisdiction of the 
court, the judgment-creditor, upon lodging a certifi- 
cate of the judgment and a copy of the said affidavit 
with the registrar of the court in the district of which 
the garnishee resides or carries on business, may enter 
a plaint therein. 

The summons issued on the plaint must be person- 
ally served on the garnishee, and when so served it will 
attach in his hands all debts due, owing, or accruing 
from him to the judgment- debtor. 

If the garnishee pays the money into court five 
clear days before the return-day of the summons, he 
will not be liable for any costs incurred by the judg- 
ment-creditor. But if this be not done, then, on the 
return-day, the court will determine as to the liability 
of the garnishee and as to the party by whom the 
costs of the proceeding by plaint shall be paid, and 
make an order or orders in accordance with such deter- 
mination. 



n 
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CHAPTER XII. 

OF EXECUTION AGAINST THE PERSON — OF JUDGMENT- 
SUMMONS AND PROCEEDINGS THEREUPON. 

The Debtors' Act — County Court has Jurisdiction to enforce 
Judgments not only of County Court but of other Courts 
— Mode of Procedure to enforce Judgments — Judgment- 
Summons, when and how issued, and served — Proceed- 
ings on the Hearing — No Order of Commitment can be 
made against a Bankrupt — Commitment to Prison — Suc- 
cessive Commitments — Mode in, and Terms on, which 
Debtor can obtain Discharge by Payment. 

By section 5 of the Debtors' Act, 1869 (32 & 33 
Vict. c. 62) any court — and therefore a county court 
— may commit to prison for a term not exceeding six 
weeks or until payment of the sum owed by any person 
who makes default in payment of any debt, or instal- 
ment* of any debt due from him in pursuance of any 
order or judgment of the same or of any other com- 
petent court; provided — 

1. That the jurisdiction by this section given of 

* Under these words the proceedings contemplated by 
the Act, and which it is the object of the present chapter to 
describe, may therefore be taken against any debtor who has 
made default in a single instalment of a debt, which he has 
been ordered to pay in instalments by a judgment of a county 
court. 
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committing a person to prison shall, in the 
case of any court, other than the [High Court 
of Justice]* be exercised only subject to the 
following restrictions, that is to say : — 

(a) Be exercised only by a judge or his deputy, 

and by an order made in open court and 
showing on its face the grounds on which 
it is issued. 

(b) Be exercised only as respects a judgment of 

[the High Court of Justice] when such 
judgment does not exceed £50 exclusive 
of costs.f 

(c) Be exercised only as respects a judgment of 

a county court by a county court judge or 

his deputy. 
2. That such judgment shall only be exercised 
when it is proved to the satisfaction of the 
court that the person making default either 
has or has had since the date of the order or 
judgment the means to pay the sum in respect 
of which he has made default, and has refused 
and neglected, or refuses and neglects, to pay 
the same. Proof of the means of the person 
making default may be given in such manner 
as the court thinks just, and for the purpose of 
such proof the debtor and any witnesses may 

* These restrictions, therefore, apply in the case of a 
county court. 

t In the case of a county court judgment there is no limit 
of amount 
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be examined on oath according to the prescribed 
rules. 

It will be observed that by this act a county court 
may, under the limitation described in sub-section (b) 
of the section we have just cited, enforce by judg- 
ment-summons the judgment not only of the same 
or of another county court but also of the High 
Court. 

A creditor who desires the jurisdiction conferred 
by the above section upon the county court to be exer- 
cised against his defaulting debtor, must commence 
proceedings by taking out at the office of the court 
what is called a judgment-summons. For no order of 
commitment under the Debtors' Act, 1869, will be 
made unless a summons to appear and be examined on 
oath, has been personally served upon the judgment- 
debtor. This judgment-summons will not be issued 
by a court unless (1) the debtor resides or carries 
on business or is employed within its district; or 
(2) unless leave of the judge under section 48 of the 
County Courts Act, 1856, has been given, and a 
minute thereof entered, after hearing in open court 
the grounds on which the leave is asked;* but the 

* Where a judgment-creditor desires to apply for a judg- 
ment-summons to a county court other than the county court 
in which the order or judgment was obtained, he must obtain 
from the registrar of the county court in which the order or 
judgment was obtained, a certified copy of the order or judg- 
ment in the action, and must file the same with his applica- 
tion, which need not, however, be made in writing. And 
where a party desires to enforce by commitment in any county 
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districts of the courts referred to in section 3 of the 
County Courts Act, 1867 [i.e. the Metropolitan 
county courts], are deemed to be one district, so far as re- 
lates to the issuing of judgment-summonses by the court 
in which action was brought. (3) Where default has 
been made in payment of any debt, or any instalment 
thereof, due in pursuance of any j udgment or order 
of a county court, or of any other court of com- 
petent jurisdiction, the registrar will not issue a 
judgment-summons after the expiration of four months 
from the date on which the last payment into court, 
if any, under such judgment or order has been 
made, or if no payment into court has been made, 
then from the date upon which default was made 
unless an affidavit be filed, stating the debtor's 
place of residence or business, his trade or profession 
(if any), and any facts known to the deponent, show- 
ing the means the debtor has, or since the date of the 
judgment or order has had, to pay or to have paid the 
debt or instalments sufficient to satisfy the court that 
the debtor has the means of obeying or could have 
obeyed the order of the court. And if the facts 
stated in the affidavit be considered by the registrar 

court a judgment of any competent court (i.e. f other than a 
county court), he must obtain from such court an office copy 
of the judgment he desires so to enforce, and must file such 
office copy, together with an affidavit of the sum then due 
thereon, with the registrar of the court of the district in 
which the party against. whom the same is to be enforced 
resides or carries on business, or is employed, who shall there- 
upon issue a judgment-summons. 
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insufficient, he may refuse to issue the summons, and 
refer the applicant to the judge, who may make such 
order as he thinks right. 

It must further be borne in mind that no judgment- 
summons will issue on a judgment more than six 
years old unless (1) some payment has been made by 
the judgment-debtor into court within twelve months 
previously ; or unless (2) by leave of the court ; but no 
notice need be given the debtor of the intention to 
apply for this leave. 

Every judgment-summons must be issued not less 
than ten clear days,* and must be served not less than 
five clear days, before the day on which the judgment- 
debtor is required to appear, unless the person apply- 
ing for the judgment-summons states to the registrar 
that the judgment-debtor is about to remove from his 
dwelling or place of business, or is keeping out of the 
way to avoid service. In the latter case the judgment- 
summons may be issued and served at any time 
before the hearing. But the court may not act upon 
a summons so issued, unless at the hearing the judge 
is satisfied, by evidence on oath, that at the time of 
the application for the judgment-summons the party 
to whom it was issued was about to remove from his. 

* Where a judgment-summons has not been served within,, 
due time by a bailiff, a successive summons may be issued 
without fee, and may be served by any person the judge or 
registrar may direct; but if such successive summons is not. 
served in due time, no further successive summons shall be- 
allowed, but a fresh summons may be issued on payment off 
the fee. 
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dwelling or place of business, or was keeping out of 
the way to avoid service. 

Upon the issue of a judgment-summons against a 
party, the bailiff of the court by which it is issued 
must return into court any warrant of execution 
against the goods of such party which may previously 
have been issued in the same action. 

If on the day named for the hearing of the judg- 
ment-summons the person summoned appears in pur- 
suance of the summons, he may be examined upon 
oath touching the means he has, or since the date of 
the judgment has had, of paying the debt. On the 
other hand, whether the judgment-debtor does or does 
not appear,* the creditor and his witnesses (who may be 
summoned in the same way as on ordinary plaint) may 
likewise be examined on oath as to what they know of 
the debtors means. After hearing the evidence the 
judge may either adjourn the summons if he thinks 
fit, or sees it expedient to do so ; or he may dismiss 
the summons if he is not satisfied as to the debtor's 
means. But if he is satisfied that the debtor either 
has then, or since the date of the order or judgment 
has had, the means to pay the judgment-debt or 
instalment of a judgment-debt, in respect of which he 
has made default, and that he has refused or neglected 
to do so, the judge may then, as we have already seen, 
make an order under the Debtors' Act, 1869, commit- 

* If the judgment-debtor appears, but the creditor does 
not, the proceedings all fall to the ground, and the judge may 
award costs to the debtor. 
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ting the debtor to prison for any time not exceeding six 
weeks.* 

The court may upon the hearing of a judgment- 
summons make an order directing the amount of the 
judgment to be paid by instalments, and may from 
time to time vary or rescind an order made by his 
own or another county court. A county court can- 
not, however, rescind or vary an order of the High 
Court made on a judgment of the latter. 

Where a judgment-summons is heard in a court 
other than that in which the order or judgment was 
obtained, and an order is made altering the terms of 
such order or judgment, all payments under the new 
order must be made into, and execution or other 
process must be issued by, the court which has • so 
altered the original order. 

When a judgment- debtor upon the return-day of a 
judgment-summons satisfies the court (1) that he has 
been adjudicated a bankrupt, and that the debt was 
provable in the bankruptcy ; or (2) that, in respect of 
the debt, resolutions have been duly registered under the 
125th or 126th sections of the Bankruptcy Act, 1869, 
no order of commitment will be made. Or, if after 
the making of the order of commitment but before 
its execution the debtor becomes bankrupt and files 

* If the order of commitment is not issued before the ex- 
piration of a year from its date, the party requiring it to be 
issued will, under the County Court Rules of 1880, have to 
satisfy the registrar or judge, upon affidavit, that it would 
have been useless to issue the order before. 

K 2 
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an affidavit to that effect (at the same time giving 
notice to the judgment-creditor), the order of com* 
mitment will not issue, or if issued and not executed 
it will be recalled; and if a judgment-debtor is 
arrested, he will be discharged on filing, in the county 
court within the district of which he is in custody, 
an affidavit, and giving a notice to the effect just men- 
tioned to the judgment-creditor. 

It is the duty of the high bailiff to execute the 
order of commitment by arresting the judgment- 
debtor and consigning him to the proper prison. 

When an order of commitment for non-payment 
of money is issued, the defendant may, at any 
time before his body is delivered into the custody of 
the gaoler, pay to the bailiff the amount indorsed on 
the order as that on the payment of which he may 
be discharged; and on receiving such amount the 
bailiff will discharge the defendant. 

The sum indorsed on the order of commitment, as 
that upon payment of which the prisoner may be 
discharged, may also be paid into the court from which 
the commitment order was issued, or to the gaoler in 
whose custody the prisoner is, or into the foreign 
court into which it has been re-issued under s. 104 of 
the County Courts Act, 1846. When it is paid to 
the registrar, he must sign and seal a certificate of 
such payment, and upon receiving such certificate, by 
post or otherwise, the gaoler in whose custody the 
prisoner then is must forthwith discharge such 
prisoner. And when it is paid to the gaoler, he 
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must, upon payment to him of such amount, together 
with costs sufficient to pay for transmitting such 
amount to the court under the order of which the 
prisoner was committed, by post-office order, sign a 
certificate of such payment, and discharge the prisoner, 
and such costs of transmission will be part of the 
prescribed costs. 

" Imprisonment under an order of committal made 
upon a judgment-summons does not operate as a 
satisfaction or extinguishment of the debt; nor will 
it protect the debtor from a subsequent execution 
against his land or goods. A second order of com- 
mittal cannot, however, be made against a debtor while 
the first is in force for the same default; nor can he be 
twice imprisoned for the same sum. But if a judgment- 
debt be made payable by instalments an order may be 
made against him for non-payment of one instalment, 
notwithstanding that an order has previously been 
made upon default in payment of a previous instal- 
ment."* 

* Pollock and Nicol's County Court Practice, p. 352. 
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CHAPTER XIII. 

OF NEW TRIAL, APPEAL, AND REMOVAL OF PLAINT 

BY CERTIORARI. 

Power of Judge to direct New Trial — Practice in regard to 
New Trial — When Case may be moved from County 
Court to High Court by Certiorari — Practice thereon— 
What Cases may be appealed, and to what Court 
Appeal will lie— Different Modes of Appeal-— Order to 
be made by Court of Appeal. 

The judge of a county court has power, in every 
case whatsoever, if he shall think fit, to order a new 
trial, to be had upon such terms as he shall think 
reasonable, and, in the meantime, to stay the proceed- 
ings.* 

* The practice as to application for a new trial is regulated 
by Order 28, Rule 1, of 1875, which is as follows :— " An 
application for a new trial or to set aside proceedings may be 
made and determined : (1) on the day of hearing, if both 
parties be present ; or (2) such application may be made at 
the first court holden next after the expiration of twelve clear 
days from such day of hearing, provided the intended appli- 
cant do, seven clear days before the holding of such court, 
deliver to the registrar at his office, and also give to the oppo- 
site party, by serving the same personally on such party, or 
by leaving the same at his place of abode or place of business, 
a notice in writing, signed by himself, his attorney or agent, 
stating that such an application is intended to be made at such 
court, and setting forth shortly the grounds of such intended 
application. But such notice shall not operate as a stay of 
proceedings unless the judge shall otherwise order, and if any 
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If a judge, upon hearing the parties, refuses a new 
trial, he cannot change his mind and grant it upon a 
second application. If he do, he may be restrained 
from proceeding by a writ of prohibition from one of 
the superior courts. 

The judge may, in his discretion, make it a condition 
of granting a new trial, that it shall take place before 
a jury ; although the former trial did not take place 
before a jury. 

A plaint in a county court may, by leave of a judge 
of one of the superior courts, be removed into one of 
those courts by writ of certiorari : — 

1. If the debt or damage claimed is above £5, in 

cases which shall appear to the judge fit to be tried in 

one of the superior courts, and upon such terms as to 

payment of costs, giving security for debt or costs, or 

such other terms as he shall think fit.* 

money paid into court, under any execution or order in the 
suit, shall not have been paid out, when such notice in writing 
shall be given to the registrar, the registrar shall retain the 
same to abide the event of such application, or until the judge 
shall otherwise order; and if no such application be made the 
money shall, if required, be paid over to the party in whose 
favour the order was made, unless the judge shall otherwise 
order. And if such notice be not given in manner aforesaid, 
or such application be not made at the court mentioned in the 
notice, no application for a new trial, or to set aside proceed- 
ings, shall be subsequently made, unless by leave of the judge, 
and in such terms as he shall think fit, provided that this rule 
shall not apply to cases falling within the provisions of sect. 
80 of 9 & 10 Vict. c. 95 " [i.e. as to judgment given in the 
defendant's absence]. 

* 9 & 10 Vict. c. 95, s. 90. 
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2. If the debt or damage claimed do not exceed £5, 
" if such superior court or a judge of a superior court 
shall deem it desirable that the cause shall be tried in 
such superior court ; and if the party applying for such 
writ shall give security, to be approved of by one of the 
masters of such superior court, for the amount of the 
claim and the costs of the trial, not exceeding in all 
£100, and assents to such terms, if any, as the court 
or judge imposes/'* 

Cases of partnership accounts cannot be removed by 
writ of certiorari into one of the superior courts. 

It would be useless to enter here into the practice in 
reference to the removal of a cause by certiorari ; be- 
cause, in such a case, the assistance of a professional 
man must be obtained. The same remark will also 
apply to the practice in respect to — 

Appeal. — With the leave of the judge an appeal 
from the county court to the superior courts is allowed 
in all cases in which he is of opinion that it is reason- 
able and proper ; and without such leave there is an 
appeal in action in which the debt or damage sought 
to be recovered is above £20 ; in action of replevin, 
where the rent or damage exceeds £20 ; in actions for 
the recovery of tenements where the yearly rent or 
value of the premises exceeds £20 ; in proceedings in 
interpleader, where the money claimed, or the value 
of the goods claimed, or of the proceeds thereof, ex- 
ceeds £20 ; in all actions of ejectment ; in all actions 
in which the title to any corporeal or incorporeal here- 

* 19&20 Vict. c. 108,s.38. 
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d it anient comes in question, and in all cases where the 
parties agree that the court shall have jurisdiction [i.e. 
in which the court would not have jurisdiction with- 
out the consent of the parties, see p. 20]. In these 
actions, if either party be dissatisfied (1) with the 
determination or direction of the county court in point 
of law, or (2) upon the admission or rejection of any 
evidence,* he may appeal from the county court to a 
divisional court of the High Court of Justice. No 
appeal, however, will lie if, before the decision of the 
county court be pronounced, both parties agree in writ-' 
ing, signed by themselves or their attorneys or agents, 
that the decision of the judge shall be final (13 & 14 
Vict. c. 61, s. 14; 19 & 20 Vict. c. 108, s. 68). 

In cases under the Equitable Jurisdiction Acts an 
appeal lies from the decision of the county court on 
any matter of law or equity, or on the admission or 
rejection of evidence, provided that the party appeal- 
ing within thirty days gives notice of appeal to the 
other party or his solicitor, and also deposits with the 
banker of the county court the sum of £\0 as security 
for the costs of the appeal. But no appeal lies against 
any decision of a county court given upon any ques- 
tion as to the value of any real or personal property 
for the purpose of determining the jurisdiction of the 
court, nor against the decision of a county court on 
the ground that the proceedings might and should have 
been taken in any other county court. 

* There is no appeal from the decision of a county court 
judge on a question of fact. 
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There are now modes by which a question under 
either the common law or the equitable jurisdiction 
of the county court can be brought before the Court 
of Appeal — by special case and by motion. The 
practice is regulated by Order XXIX. of the Rules of 
1875. 

The court of appeal, having heard the case argued, 
may order a new trial, on such terms as it thinks fit, 
or may order the plaintiff to be nonsuited, or may 
order judgment to be entered for either party, as the 
case may be, which order is final. The court of appeal 
may also make such order as to costs as they think 
proper; but the costs of appeal, as a general rule, 
follow the event. 



CHAPTER XIV. 

OF PROHIBITION, ETC. 



Writ of Prohibition, what; when and how issued — By 
whom Writ may be granted — When Writ may be ob- 
tained by Defendant — Rules directing Acts to be done 
by Judges or Officers of County Courts. 

A vert general outline of the practice in relation to 
writs of prohibition will suffice for our present purpose, 
because proceedings with a view to obtain such a writ 
must be conducted under legal advice. 

The writ of prohibition is one issuing out of the 
High Court, to restrain any inferior courts and 
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compel them to keep within the limits and bounds of 
the jurisdiction prescribed to them by law. It is 
granted in all cases where an inferior court exceeds its 
powers, either by acting where it has no jurisdiction, 
or where, having a primary jurisdiction, it takes upon 
itself the decision of something not included within its 
jurisdiction. 

Any judge of the High Court may, at any time, 
either in term time or vacation, grant a writ of pro- 
hibition to the judge of a county court. 

The writ of prohibition may either prohibit the 
county court wholly from proceeding in a matter be- 
yond its jurisdiction, or it may be partial, and prohibit 
so much of a plaint as exceeds the jurisdiction of the 
inferior court, allowing it to proceed as to the residue. 

Where, on the face of a plaint in the county court, 
the subject-matter stated is clearly within the juris- 
diction of the judge, the superior court will not, on 
a motion for a prohibition, interfere to review hi& 
decision. 

A prohibition may be obtained by the defendant as 
soon as any proceedings have been taken against him 
in the inferior court ; and there is no occasion for him 
to wait until he has pleaded to the jurisdiction and the 
plea has been overruled. It may also issue in all cases 
where the want of jurisdiction appears on the face of 
the proceedings, so long as anything remains to be 
performed, that is, so long as there is anything which 
can be prohibited. Thus it has been held that the 
defendant was not too late in his application when 
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execution had issued and a levy had been made, but 
the goods had not been sold. When, however, the 
sentence has been completely executed, the writ will 
not be granted, on the ground that there is nothing to 
prohibit. And in cases where the want of jurisdiction 
does not appear on the face of the proceedings, even 
although the court originally had no jurisdiction, the 
defendant may, by lying by and acquiescing in the 
proceedings, be considered to have waived any objec- 
tion. 

Such is a brief sketch of the mode by and the con- 
ditions under which a county court judge may be pre- 
vented from exceeding his jurisdiction. But he, or 
some officer of his court, may, on the other hand, 
decline to act where they have jurisdiction. In that 
case, the party requiring an act to be done may apply 
to any superior court, or a judge thereof, upon an 
affidavit of the facts, for a rule or summons calling 
upon such judge or officer of a county court, and also 
the party to be affected by such act, to show cause why 
such act should not be done; and if, after the service 
of such rule or summons, good cause shall not be 
shown, the superior court, or judge thereof, may, by 
rule or order, direct the act to be done; and the judge 
or officer of the county court, upon being served with 
such rule or order, shall obey the same on pain of 
attachment ; and, in any event, the superior court, or 
the judge thereof, may make such order with respect 
to costs as to such court or judge shall seem fit.* 

* 19 & 20 Vict. c. 108, s. 43. 
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CHAPTER XV. 

OF REPLEVIN. 

Replevin, what — Procedure in Replevin — Judgment for 
Plaintiff— Judgment for Defendant — Costs — Certiorari — 
Appeal. 

Replevin is a re-delivery by the registrar of the 
county court to the owner of his goods or cattle taken 
by way of distress for rent or " damage feasant." 

Actions of replevin may be commenced in the supe- 
rior courts. We have, however, here only to deal with 
the practice when they are commenced and prosecuted 
in the county court. 

When a party whose goods, &c, have been seized 
under circumstances which he considers illegal desires 
to replevy them, he must go to the registrar of the 
county court, inform him of his desire, and state whether 
he proposes to sue the illegal distrainer in the county 
or superior court. He must at the same time give the 
registrar the names of two householders who are will- 
ing to give security for the payment of the amount of 
the alleged rent or damage, and the costs of the cause, 
whether in the county or superior court. Notice to 
a similar effect must be given to the distrainer. Or 
the replevisor (i.e. the person whose goods have been 
distrained and who is desirous of having them re- 
delivered to him) may deposit with the registrar a sum 
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of money in lieu of finding security. Upon the de- 
posit of this money, or npon the execution of a bond 
by securities satisfactory to the registrar, the latter will 
issue his warrant to the high bailiff to deliver the 
goods to the plaintiff. 

If the plaintiff elect to sue in the county court, he 
must enter his plaint within one month from the date 
of giving security ; if in the superior court, he must 
commence his action within one week. It is important 
to remember that, in cases of distress for rent, the 
county court has jurisdiction to try an action for re- 
plevin, even although the title to the premises is dis- 
puted. At the same time, where title is in question, 
there is a concurrent jurisdiction in the superior court, 
but a person who commences an action of replevin in 
the superior court will forfeit the amount of his bond 
(unless judgment in such action be obtained by de- 
fault) if he do not prove before the court that he had 
good ground for believing either that title to some cor- 
poreal or incorporeal hereditament, or to some toll, 
market, fair, or franchise was in question, or that the 
rent or damage exceeded £20. 

If the plaintiff proceeds in the county court, the 
plaint must be entered in the district where the dis- 
tress is taken. In actions of replevin no other cause 
of action can be joined in the summons. On entering 
the plaint the plaintiff must specify and describe, in a 
statement of particulars, the cattle or the several goods 
and chattels taken under the distress, and of the taking 
of which he complains* 
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All actions of replevin, in cases of distress for rent 
in arrear, or for damage feasance, are tried in the same 
summary way as other county court actions. Either 
party may demand a jury. 

If judgment be given for the plaintiff, and the goods 
have not been delivered to the plaintiff on replevying 
them, damages are given as well for the value of the 
goods as for their detention ; but, if the goods have 
been re-delivered on the replevin (which is, of course, 
the usual case), damages will only be given for their 
detention up to the time of their re-delivery, and the 
amount of the damages usually given is the expense of 
the replevin bond. 

If the defendant (that is, the person who has dis- 
trained) succeed in the action, the ordinary judgment 
is that the goods shall be returned to him. But where 
the distress is for rent, and the defendant succeeds in 
the action, if the defendant require, the judge shall, if 
the cause be tried without a jury, and the jury shall, 
if the cause be tried with a jury, find the value of the 
goods distrained ; and if the value be less than the 
amount of the rent in arrear, judgment shall be given 
for the amount of such value ; but if the amount of 
the rent in arrear be less, than the value so found, 
judgment shall be given for the amount of such rent, 
and may be enforced in the same manner as any other 
judgment of the court.* 

* Rule 4, Order XXII., of the Rules of 1875. The next 
rule contains a similar provision in regard to a judgment for 
the defendant in a case of damage feasant. 
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The successful party, of course, obtains his costs. 

The defendant may by certioran remove into the 
superior court an action of replevin commenced by the 
plaintiff in the county court. Security must be given, 
not only to defend the action with effect, but to prove 
that title is in question, or that the rent or damage in 
respect of which the distress is taken exceeded £20. 

By 19 & 20 Vict. c. 108, s. 68, an appeal is given 
in replevin where the amount of rent or damage ex- 
ceeds £20 ; upon the same grounds, and subject to 
the same conditions, as in other plaints. 



CHAPTER XVI. 

OF THE RECOVERY OF SMALL TENEMENTS. 

In what Cases County Court has Jurisdiction— Procedure — 
What Order Judge may make — What Claims may be 
joined — Recovery of Possession when Rent in Arrear — 
Proceedings can only be taken when Relation of Landlord 
and Tenant exists — How far Judge may go into Ques- 
tions of Title, &c. 

One of the most useful branches of county court 
jurisdiction is that under which a landlord is enabled 
to recover the possession of small tenements in a sum- 
mary way from a tenant who holds on after the deter- 
mination of his term. 

This jurisdiction is founded upon the 50th sect, of 
the 19 & 20 Vict. c. 108, which provides that 
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when the term and interest of the tenant of any cor- 
poreal hereditament (i.e. land, houses, &c), when 
neither the value of the premises, nor the rent pay- 
able in respect thereof, shall have exceeded £50 by 
the year, and upon which no fine or premium shall 
have been paid, shall have 

(1) Expired, or 

(2) Shall have been determined either by the 
landlord or the tenant by a legal notice to 
quit; 

Then, if the tenant or any person holding or claiming 
by, through, or under him, neglects or refuses to de- 
liver up possession accordingly; 

The landlord may enter a plaint, at his option, 
either against such tenant or against such person so 
neglecting or refusing, in the county court of the dis- 
trict in which the premises lie, for the recovery of the 
same ; and 

Thereupon a summons shall issue to such tenant or 
such person so neglecting or refusing ; and 

If the defendant do not, at the time named in the 
summons, show good cause to the contrary, 

Then, on proof of his still neglecting or refusing to 
deliver up possession of the premises, and of the 
yearly value and rent of the premises and of the hold- 
ing, and of the expiration or other determination of 
the tenancy,, with the time and manner thereof, and 
of the title of the plaintiff, if such title has accrued 
since the letting of the premises, and of the service of 



146 THE COUNTY COURT GUIDE. 

the summons, if the defendant shall not appear 
thereto, 

The judge may order that possession of the premises 
mentioned in the plaint be given by the defendant to 
the plaintiff, either forthwith, or on or before such 
day as the judge shall think fit to name; and 

If such order be not obeyed, the registrar, whether 
such order can be proved to have been served or not, 
shall, at the instance of the plaintiff, issue a warrant, 
authorizing and requiring the high bailiff of the court 
to give possession of such premises to the plaintiff. 

A claim for rent or mesne profits, or for both, down 
to the day appointed for the hearing! or to any pre- 
ceding day to be named in the plaint, may also be 
added, so that the aggregate amount does not exceed 
JE50. 

It will be observed that the 50th sect, of the 
19 & 20 Vict. c. 138 (just quoted) applies only to 
cases in which a tenancy has expired or been duly de- 
termined by notice. Under the 52nd sect., however, 
a plaint may also be entered to recover the possession 
of tenements when half a year's rent is in arrear, and 
the landlord has a right to re-enter for the non-pay- 
ment of such rent, provided, however, that neither 
the value of the premises nor the rent exceeds £50 
a year.* If the tenant, five clear days before the 
return-day of such summons, pay into court all the 

* It is not requisite to make any formal demand or re- 
entry, as the Act provides that the service of the summons 
shall stand in lieu of such demand and re-entry. 
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rent in arrear and the costs, the action is to cease ; but 
if he do not, or, on the hearing, do not, show good 
cause why the premises should not be recovered, then, 
on proof — 

(1) Of the yearly value and rent of the premises ; 

(2) And of the fact that one half-year's rent was in 
arrear before the plaint was entered ; and 

(3) That no sufficient distress was then to be found 

on the premises to countervail such arrear ; and 

(4) Of the landlord's power to re-enter ; and 

(5) Of the rent being still in arrear ; and 

(6) Of the title of the plaintiff, if such title has 

accrued since the letting , and . 

(7) Of the service of the summons, if the defendant 

shall not appear thereto;* 

The judge may order that possession of the premises 
mentioned in the plaint be given by the defendant 
to the plaintiff on or before such day, not being less 
than four weeks from the day of hearing, as the judge 
shall think fit to name, unless, within that period, all 
the rent in arrear and the costs are paid into court. 

Careful attention should be paid to the difference 
between the orders which the judge is authorized to 
make under the 50th and under the 52nd sections ; and 
it must always be borne in mind that an action for the 
recovery of tenements for non-payment of rent may, 

* It will be remarked, that on the points numbered 6 and 7 
it is only necessary to oner proof in the contingencies named ; 
the other four points must in all cases be established. 

L 2 
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as we have seen, be stayed, either before the hearing or 
after the judgment, on payment of the rent and 
costs. 

With regard to both sections, we have also to remark, 
that the action given by them only lies where the 
ordinary relation of landlord and tenant exists between 
the parties. The sections in question do not apply to 
the case of mortgagor and mortgagee, or of vendor 
and purchaser. Thus, where the party suing claimed 
as mortgagee of the premises in question, and there 
was no sufficient evidence that the defendant, who was 
tenant to the mortgagor, had consented to hold under 
the mortgagee, or was even aware of the existence of 
a mortgage, it was held that the county courts had no 
jurisdiction : and where the claimant was the owner, 
and the occupier was in possession under an agree- 
ment for purchase {i.e. not as a tenant in the ordinary 
sense of the term, but as a purchaser in possession), 
a prohibition was granted. 

"The provisions of sections 50 and 52 of the ]9 
& 20 Vict. c. 108, do not overrule the provisions by 
which the court is prevented from entertaining a ques- 
tion of title if either the value or the rent of the 
premises exceed £20 yearly. The judge, however, 
may decide in the case of leasehold, and also freehold, 
whether the landlord has a lawful right to the posses- 
sion. For instance, he may decide a dispute, as to 
whether the lease was determined, or the like ; but he 
may not decide questions as to whether the claimant 
has title as landlord if the limit of value or rent be 
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exceeded.* The landlord, within the meaning of the 
Act, is the person entitled to the immediate reversion 
of the lands (i.e. to the possession of them on the ter- 
mination of the tenancy, which it is sought to deter- 
mine by the action), or, in the case of joint tenancy, 
coparcenery, or tenancy in common, one of the persons 
entitled to such reversion."t 

If the defendant cannot be found, or his place of 
dwelling is not known, or admission to it cannot be 
obtained for serving the summons, service may be 
effected by posting a copy on some conspicuous part 
of the premises. Of course the summons may also 
(and, if it be possible, should) be served in the usual 
way.J 

* i.e. The judge of the county court may inquire whether, 
assuming that a person claiming to be landlord has the pro- 
perty in a piece of land, &c, he is at the time of the proceed- 
ings entitled to the possession, but he cannot inquire whether 
the property is in him or not. 
- t Pollock and Nicol's County Court Practice. 

J With regard to the service of summonses in an action of 
the kind we are considering, it is necessary to call the particu- 
lar attention of sub- tenants to the 53rd section of the 19 & 
20 Vict. c. 108, providing that " where any summons for the 
recovery of a tenement, as is hereinbefore specified, shall be 
served on or come to the knowledge of any sub-tenant of 
the plaintiff's immediate tenant, such sub-tenant being an 
occupier of the whole or of a part of the premises sought to 
be recovered, he shall forthwith give notice thereof to his im- 
mediate landlord, under penalty of forfeiting three years' back 
rent of the premises held by such sub-tenant to such landlord, 
to be recovered by such landlord by action in the court from 
which the summons shall have issued, and such landlord, on 
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The proceedings at the hearing are conducted in the 
same mode as in other actions. There is, however, 
this peculiarity about actions for the recovery of small 
tenements, that as neither party can demand a jury in 
this particular case, the decision of all questions, both 
of law and of fact, which may arise, rests exclusively 
with the judge. 

We have seen that, if the judge decides in favour of 
the plaintiff, he may issue a warrant to the bailiff to 
put the plaintiff in possession of the premises. The 
bailiff may enter for the purpose of executing it at 
any time between the hours of nine o'clock in the 
morning and four o'clock in the afternoon. 

Judges, registrars, bailiffs, and other officers, by 
whom possession warrants have been issued or exe- 
cuted, are not liable to any action for so doing, in case 
of its turning out that the person suing out the same 
had no lawful right to the possession of the premises 
(9 & 10 Vict. c. 95, s. 124). An action may, how- 
ever, be brought against the person suing out such 
warrant, in respect of such entry and taking posses- 
sion where such person had not, at the time of suing out 
the same as aforesaid, lawful right to the possession of 
the same premises (section 122). Where, however, the 
landlord has a lawful title, neither he nor his agent, nor 
any one acting on his behalf, is to be deemed atrespas- 

the receipt of such notice, if not originally a defendant, may 
be added or substituted as a defendant to defend possession of 
the premises in question." 
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ser, by reason merely of any irregularity or informality 
in the mode of proceeding for obtaining possession 
under this Act. If, indeed, the party who claims to be 
aggrieved can show that he has sustained any damage 
by the irregularity, he may bring an action for that. 
Sut if he fail toprove his special damage, the defendant 
will obtain a verdict ; and if the damage proved be 
assessed by the jury at less than 5s., the plaintiff can 
recover no more costs than damages; unless the judge 
before whom the trial be had certifies that in his 
opinion full costs ought to be allowed (section 125). 

Where the yearly rent or value of the premises is 
above £20, eithei plaintiff or defendant may appeal to 
the superior couit in the same manner as in other 
cases.* 



CHAPTER XVII. 

OF Tffl RECOVERY OF LANDS. 

How far the Jurisliction of County Court extends — Pro- 
cedure in Actin — Removal to Superior Court — Land- 
lord entitled t( be made Party — Defendant may confess 
Action — Costs-Judgment and Execution. 

The compulsory jurisdiction of the county courts in 
actions of "ejectaent" (as actions for the recovery 
of the possession of land are generally termed) is 

* Further informtion on the subject of the recovery of 
small tenements wl be found in another volume of " The 
Useful Library," Qtitled " The Law of Landlord and 
Tenant. 9 ' 
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founded on the County Courts Act of 1867 (30 & 31 
Vict. c. 142), sect, 11 of which provides, is indeed we 
have seen in a previous chapter, that "all actions of 
ejectment, when neither the value of tie lands, tene- 
ments, or hereditaments, nor the reftt payable in 
respect thereof shall exceed £20 by tie year, may be 
brought and presented in the county tturt of the dis- 
trict in which the lands, tenements, and hereditaments 
are situate. 

The action is commenced by plaint ji the usual way. 
All the persons in whom title is alleged to be must 
join as plaintiffs, and the persons alleged to be in 
possession, or apparent possession, of the property 
sought to be recovered must be made defendants. 

The plaintiff, at the time of entering the plaint, 
must file full particulars of the property sought to be 
recovered, and of the annual value, ind of the rent, if 
any. 

There are special regulations as to the summons 
(which must be served thirty-five cl$r days before the 
day of hearing), for which see Order fill, of the Rules 
of 1875. \ 

The defendant or his landlord may, within a week 
from the service of the summons, a|>ply to a judge of 
the High Court sitting at chambers, calling on the 
plaintiff to show cause why the actjon should not be 
tried in one of the superior courts fa the ground that 
title to property of greater value thfcn £20 would be 
affected by the decision. 

Any person not named as defendant in the summons 



THE RECOVERY OF LANDS. 153 

may, by leave of the registrar, appear and defend, on 
filing an affidavit showing that he is in possession, 
either by himself or his tenant, of the property or 
some part thereof. 

The defendant or defendants in ejectment may, at 
any time before the hearing, confess the action as to 
the whole of the property by signing, in the presence 
of the registrar or one of his clerks, or of a solicitor 
of the superior court, an admission of the plaintiff's 
title to the property, and right of possession. This 
being communicated to the plaintiff, he will not, 
except by order of the judge, be entitled to any other 
or further costs than those of attending the court on 
the return-day of the summons. 

The rules and practice as to a jury, and generally as 
to the hearing, are the same in actions of ejectment as 
in other actions. 

When judgment is given for the plaintiff, execution 
may issue either on a day to be named in the judg- 
ment, or, if no day be named, at the expiration of four- 
teen clear days from the delivery of the judgment. 
When the judgment is for the defendant, or any of the 
defendants, execution for their costs may issue at 
similar times. 



I 
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CHAPTER XVIII. 

OF ACTIONS BY AND AGAINST EXECUTORS AND 

ADMINISTRATORS, 

Judgment where Executors or Administrators are Plaintiffs — 
Where they are Defendants — Costs — Enforcement of 
Judgment. 

It is not necessary tliat the representative character of 
executors and administrators suing or being sued in 
the county court should be set forth in the plaint and 
summons. 

The cases in which executors or administrators, 
whether plaintiffs or defendants, obtain judgment in 
their favour, require no special attention. They will 
then obtain costs against the other party in the usual 
way. 

It is requisite, however, to sketch briefly the result 
when the judgment is against them, either as plaintiffs 
or defendants, in a county court action. 

I. Where executors or administrators are plaintiffs. 

In actions by executors or administrators, if the 
plaintiff fail, the costs shall, unless the court 
shall otherwise order, be awarded in favour 
of the defendant, and shall be levied de bonis 
propriis (i.e. they shall be paid by the plaintiff 
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out of his own pocket, and not out of the 
estate of the testator). 

II. Where executors or administrators are defen- 
dants. 

A party suing an executor or administrator may 
charge in the summons that the defendant has had 
assets, and has wasted them. 

In all cases where the defendant is so charged in 
the summons, if the Court shall be of opinion that 
the defendant has wasted the assets, the judgment will 
be that the debt or damage and costs shall be levied 
de bonis testatoris, si, &c, et si non, de bonis propriis 
[that is on the testator's estate if that is sufficient, and 
if not, on the estate of the executor or administrator 
himself] ; and the non-payment of the amount of the 
demand immediately on the Court finding such demand 
to be correct, and that the defendant is chargeable in 
respect of assets, shall be conclusive evidence of 
wasting to the amount with which he is so chargeable. 

If a defendant sued as an executor or administrator 
admits his representative character, and only denies 
the demand, if the plaintiff prove it, the judgment 
shall be that the demand and costs shall be levied 
de bonis testatoris, si, &c, et si non, as to the costs, de 
bonis propriis. 

If the defendant admits his representative character, 
but denies the demand, and alleges a total or partial* 

* By " total administration " is meant that the executor 
has completely distributed the whole of the testator's estate, 
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administration of assets, and the plaintiff proves his 
demand, and the defendant proves the administration 
alleged, the judgment will be to levy the costs of 
proving the demand de bonis testatoris, si, &c, et si 
non, de bonis propriis ; and as to the whole or residue 
of the demand, judgment of assets, quando acciderint 
[i.e. when they accrue] ; and the plaintiff shall pay 
the defendant's costs of proving the administration of 
assets. 

Where the defendant admits his representative 
character, but denies the demand, and alleges a total 
or partial administration of assets, and the plaintiff 
proves his demand, but the defendant does not prove 
the administration alleged, the judgment will be to 
levy the amount of the demand, if such amount of 
assets is shown to have come to the hands of the 
defendant, or such amount as is shown to have come 
to them, and costs, de bonis testatoris, si, &c, et si non, 
as to the costs, de bonis propriis, and as to the residue 
of the demand, if any, judgment of assets, quando 
acciderint.* 

and that no funds are left applicable to the payment of the 
debt in' question. By " partial administration " is meant that 
the executor or administrator has distributed the assets which 
have come to his hands to such an extent that there is not 
then sufficient to pay the debt ; a state of things which is, 
however, obviously quite consistent with ability to pay 
wholly or partially at a future period, when other assets have 
come in. 

* That is to say, the judgment will be, in substance, that 
the defendant pay the demand out of the testator's estate 
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Where the defendant admits his representative 
character and the plaintiff's demand, but alleges a 
total or partial administration of the assets, and proves 
the administration alleged, the judgment shall be for 
assets quando acciderint, and the plaintiff shall pay 
the defendant's costs of proving the administration of 
assets. 

Where the defendant admits his representative 
character and the plaintiff's demand, but alleges a total 
or partial administration of the assets, but does not 
prove the administration alleged, and has not estab- 
lished any other ground of defence, the judgment will 
be to levy the amount of the demand, if so much 
assets is shown to have come to the hands of the 
defendant, or such amount as is shown to have come 
to them, and costs, de bonis testatoris, si, &c, et si 
rum, as to the costs, de bonis propriis, and as to the 
residue of the demand, if any, judgment of assets, 
quando acciderint.* 

And generally in actions against executors and 
administrators, for which provision is not specially 
made by the rules of practice, if the defendant fails as 
to any of his defences, the judgment will be for the 
plaintiff as to the costs of disproving such defence, 
such costs being levied out of the estate of the testator, 
&c, or, if that fail, out of the defendant's own goods. 

when assets come into his hands ; and that in default of pay- 
ment execution may be levied on such assets when they 
accrue. 
* See above for the explanation of these legal terms. 
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When a plaintiff obtains judgment against assets 
of the testator, when they come into the hands of 
the executor or administrator, he may issue a sum- 
mons to enforce his judgment whenever he can prove 
that there are such assets. He may at the same 
time charge the executor or administrator with waste 
of assets, in the same manner as in an original 
summons, and with the same results. 



CHAPTER XIX. 



OF SUMMARY PROCEDURE ON BILLS OF EXCHANGE, ETC. 

Plaint and Summons — Service — Leave to defend — On what 
Terms granted — Procedure when Leave granted — Judg- 
ment — Execution, and Staying thereof. 

Under the provisions of" The Summary Procedure on 
Bills of Exchange Act, 1855 " (subsequently extended 
to the county courts), a person entitled to sue another 
on a bill of exchange or promissory note, may enter a 
plaint against and issue a summons to his debtor; and 
unless, within twelve days from the personal service 
of the summons,* the latter obtains leave from the 
judge or the registrar to defend the action — which he 
can only do by showing an affidavit that he has a 

* Personal service may be dispensed with by leave of the 
judge in certain cases. 
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real defence* — the plaintiff, at the expiration of that 
time, may at once sign judgment and proceed to 
execution. 

A separate plaint must be entered, and summons 
issued, against each party to the bill or note, separately 
liable, whom the holder seeks to charge. 

The judge, or (in his absence) the registrar, must, 
upon application within twelve days from service of the 
summons, give leave to defend the action — 

1. Upon the defendant paying into court the sum 
endorsed on the summons ; or 

2. Upon affidavits satisfactory to the judge or regis- 
trar, which disclose a legal or equitable defence, or such 
facts as would make it incumbent on the holder to 
prove consideration, or such other facts as the judge 
may deem sufficient to support the application, and on 
such terms as to security or otherwise as to the judge 
may seem fit. 

Leave to defend having been given, the registrar 
must appoint the cause to be heard at the next con- 
venient sitting of the court, and send notice thereof to 
the plaintiff. 

Under special circumstances the judgef may set 

* He may also, if the judge or registrar think fit, be called 
upon to give security for costs. On the other hand, the 
judge, or, in his absence, the registrar, may order the bill or 
note sought to be proceeded upon to be deposited with an 
officer of the court; and he may further order all proceedings 
to be stayed until the plaintiff has given security for the costs 
thereof. 

t The registrar cannot act in this matter. 
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aside the judgment, or stay or set aside execution, and 
give the defendant leave to defend on such terms as he 
shall think fit. Until the judge can hear an applica- 
tion to this effect, execution will be stayed upon the 
defendant's giving security to abide the decision of the 
judge, in accordance with the practice in cases of 
appeal. 



CHAPTER XX. 

OF PROBATE AND ADMINISTRATION. 

County Court has Jurisdiction in Contentious Cases — What 
is Contentious Business — Value of Estates to which 
Jurisdiction of County Court extends. 

Under the 20 & 21 Vict. c. 77 (amended by the 
21 & 22 Vict. c. 95), the contentious jurisdiction of 
the Court of Probate is conferred upon the county 
courts in cases where it appears by affidavit, to the 
satisfaction of a registrar of the principal registry, that 
the testator or intestate, in respect of whose estate a 
grant or revocation of a grant of probate, or letters of 
administration are applied for, had, at the time of his 
death, his fixed place of abode in one of the districts 
specified in a schedule to the Court of Probate Act, 
and that the personal estate, in respect of which the 
probate or letters of administration have been granted 
(exclusive of what the deceased was possessed of or 
entitled to as a trustee, and not beneficially, but with- 
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out deducting anything on account of the debts due 
and owing from the deceased), is under the value of 
.£200, and that the deceased at the time of his death 
was not seised or entitled beneficially of or to any real 
estate of the value of £300 or upwards. In that case, 
the judge of the county court having jurisdiction in 
the place in which the deceased had at the time of his 
death his fixed place of abode, has the contentious 
jurisdiction and authority of the Court of Probate in 
respect of questions as to the grant and revocation of 
probate and letters of administration. 

Having stated thus generally the jurisdiction of the 
county courts, we do not propose here to pursue the 
subject further, inasmuch as it belongs to a branch of 
the law which is treated of in another volume of this 
series;* and also, because no person can be safely 
advised to attempt conducting any contentious probate 
or administration business without the assistance of 
competent legal advice. 

* The Law of Executors and Administrators. 



M 
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CHAPTER XXI. 

OF SUITS COMMENCED BY PETITION. 

In what Cases Suits are to be commenced by Petition — Relief 
of Trustees — Payment of Money, &c., into Court — 
Affidavits to be filed — General Procedure — Who may 
file Petition — Applications as to the Maintenance and 
Advancement of Infants. — How and by whom to be 
made — Practice in respect thereto. 

By Order XXXI. of the County Court, Rule 7, 1875, 
proceedings under the 5th and 6th clauses of the 1st 
section of the Act of 1865, or under section 24 of 
the County Courts Act, 1 867, are based on the pre- 
sentation of a petition to the court. These clauses 
relate to the relief of trustees and to the main- 
tenance and advancement of infants. We shall 
content ourselves with sketching very generally the 
proceedings in these cases, because they can hardly 
be successfully conducted except with the assistance of 
a professional adviser. 

The Relief of Trustees, fyc. — A trustee, executor, or 
administrator may, in order to relieve himself from 
responsibility, pay money, transfer stock, or deposit 
security in trust to attend the orders of the county 
court under sect. 24 of 30 & 31 Vict. c. 142.* In 

* The jurisdiction is limited to cases in which the trust- 
fund or estate to which the proceedings relate does not exceed 
£500 in amount or value. 
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that case he must file with the registrar of the county 
court having jurisdiction on the subject an affidavit, 
entitled in the matter of this Act, and of the particular 
trust, and setting forth : 

1. His own name, address, and description : 

2. The place where lie is to be served with any petition or 

summons, or any notice of any proceeding or order of 
the court relating to the trust fond : 

3. The amount of money, stock, or security which he pro- 

poses to pay, transfer, or deposit in trust to attend the 
orders of the court : 

4. A short description of the trust or of the instrument 

creating it : 

5. The names, addresses, and descriptions of the persons 

interested in, or entitled to, or claiming to be interested 
in or entitled to, the fund, to the best of the knowledge 
and belief of the trustee : 

6. The submission of the trustee to answer all such inquiries 

relating to the application of the money, or stock paid 
in or transferred, or security deposited, as the court 
may think proper to make or direct. 

• 

The persons filing the affidavit, or any of them, 
may apply to the registrar to give them a certificate 
entitled in the matter of the Act 30 & 31 Vict. c. 142> 
and of the particular trust, and under the seal of the 
court, certifying that the affidavit has been filed. 

In the case of money, the persons filing the affidavit, 
or any of them, may, upon the receipt of the certi- 
ficate, pay any such money into a post-office savings 
bank, under section 24 of 30 & 31 Vict. c. 142, and 
obtain from the officer of the bank a receipt for the 
same. They must then leave this receipt with the 

m 2 
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registrar, whose duty it is to endorse thereupon a 
memorandum of the day on which the same was 
received by him, and when such receipt is so endorsed 
it will be taken for all purposes to have been duly 
recorded on the date so endorsed thereon. 

In the case of stocks, the persons filing the affidavit, 
or any of them, may, upon the receipt of the above- 
mentioned certificate, transfer the stocks into the 
names of the treasurer and registrar of the county 
court* in trust to attend the orders of the court; and 
in that case they must forthwith leave the transfer 
ticket with the registrar, who will make on it a like 
endorsement with the same effect as in the case just 
referred to. 

In the case of a security, the person filing the 
affidavit may forthwith deposit the security with the 
registrar in the name of the treasurer and registrar, 
in trust to attend the orders of the court, and the 
registrar must then immediately endorse on the affidavit 
a memorandum of the day on which the security was 
deposited with him. 

Any person interested in or entitled to funds in 
court, or (if need be, but not otherwise) the trustee, 
who desires the directions of the court as to the in- 
vestment, paying out, or distribution of the fund or 
income thereof, may then file a petition setting forth 

* If there be no treasurer of the county court in question, 
then the transfer must be made out in the names of the regis- 
trar and of the superintendent of the county court depart- 
ment of the Treasury for the time being. 
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shortly the particular trust in which he applies, and 
the substance of the order he seeks to obtain, and if 
the nature of the case require it, he must give full 
particulars of his claim, and of the relief or remedy 
to which he claims to be entitled. 

Where the application relates to the capital of the 
fund in court, the trustee and all persons interested in 
such fund must be served with the petition, unless the 
court shall otherwise direct ; and where the application 
relates to the income only of the trust fund, the 
trustee only is to be served with the petition, unless 
the court otherwise directs. 

The bailiff of the court must, four days at least 
before the hearing, serve all copies of such petitions, 
together with a notice required by the registrar, in- 
forming the persons upon whom they are served of 
the day or hour when the petition or application will 
be heard. 

Upon the hearing of any petition or application under 
this order, unless the judge shall otherwise direct, the 
facts relied upon in support of, or in opposition to, 
such petition or application shall be proved by affidavit. 

With regard to the hearing and subsequent pro- 
ceedings, it is sufficient to say that the practice is the 
same — so far as it is applicable — as in the case of suits 
commenced by plaint. 

The Maintenance and Advancement of Infants. — 
Where any guardian or trustee of any infant petitions 
for an order relating to the maintenance or advance- 
ment of such infant (that is, for instance, sanctioning 



166 THE COUNTY COURT GUIDE. 

the application of trust-funds to these purposes), he 
must file his petition at the office of the registrar, and 
where any person, as next friend of an infant, peti- 
tions on behalf of such infant for an order upon or 
against the guardian or trustee of such infant, he 
must file his petition at the office of the registrar, and 
leave thereat as many copies thereof as there are 
guardians or trustees. Such petition must state the 
names, addresses, and descriptions of the petitioner, 
and of all the persons to whom such order is intended 
to relate, and also the nature of the guardianship or 
trust, and how created, of the property to which the 
trust relates, and the substance of the order which 
the petitioner seeks to obtain. 

The rules as to the time of filing petitions, answers, 
&c, are the same in reference to the petitions we are 
now considering as to those for the relief of trustees. 



CHAPTER XXII. 

OF THE JURISDICTION OF THE COUNTY COURT IN 
REGARD TO FRIENDLY SOCIETIES. 

By what Act Jurisdiction is conferred — Provisions of Friendly 
Societies Act, 1875 — County Court Rules respecting 
Friendly Societies Cases — Procedure in Disputes between 
Friendly Societies and their Members. 

The county court has jurisdiction in the disputes 
between friendly societies and their members under 
two Acts. 
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This jurisdiction is now exercised under the Friendly 
Societies Act, 1875 (38 & 39 Vict. c. 60). The 20th 
section of this Act provides, with respect to officers of 
registered societies being in receipt or charge of money 
that : — 

(1.) Every officer, if the rules of the society require, 
shall, before taking upon himself the execution of his 
office, become bound with one sufficient surety at the 
least in a bond according to one of the forms set forth 
in the third schedule to this Act, or give the security 
of a guarantee society, in such sum as the society 
directs, conditioned for his rendering a just and true 
account of all moneys received and paid by him on 
account of the society at such times as its rules appoint, 
or as the society or the trustees or committee of man- 
agement thereof require him to do so, and for the 
payment by him of all sums due from him to the 
society. 

(2.) Every officer, his executors or administrators, 
shall, at such times as by the rules of the society he 
should render account, or upon demand made, or notice 
in writing given or left at his last or usual place of 
residence, give in his account as may be required by 
the society, or by the trustees or committee of manage- 
ment of the societv, to be examined and allowed or dis- 
allowed by them, and shall, on the like demand or 
notice, pay over all moneys and deliver all property for 
the time being in his hands or custody to such person 
as the society, or the committee of management, or 
the trustees appoint ; and in case of any neglect <st 
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refusal to deliver such account, or to pay over such 
moneys, or to deliver such property in manner afore- 
said, the trustees or authorized officers of the society 
may sue upon the bond or security before mentioned, 
or may apply to the county court (which may proceed 
in a summary way), or to a court of summary jurisdic- 
tion, and the order of either such court shall be final 
and conclusive.* 

Then by Order XXXV. of the Rules of 1873, it is 
provided that " All applications to the court by the 
trustees or authorized officers of a friendly society in 
respect of any of the matters mentioned in section 20 
of the Friendly Societies Act, 1875, shall, whether 
any bond be put in suit or not, be by action com- 
menced by plaint and summons in the ordinary way, 
in which the society or the trustees or authorized 
officers thereof shall be plaintiffs, and the person 
against whom the application is made, defendant ; " 
that u If the application be made by action, without 
putting the bond in suit, the summons or the particu- 
lars annexed thereto shall state shortly the nature of 
the act required to be done or the neglect complained 
of;'' and that " If the act required to be done be 
the delivering up of any property, the summons or the 
particulars annexed thereto shall contain an intelligible 
description of the property required to be given up." 

* The treasurer of a society has been held not liable for 
moneys received, by him on account of the society of which 
he was robbed by violence, and without any fault of his own. 
( Walker v. The BritUh Guarantee Association, 18 Q. B. 279.) 
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Section 22 of the Friendly Societies Act of 1875 
provides that disputes between a member or person 
claiming through a member, or under the rules of a 
registered society, and the society or an officer thereof, 
shall be decided in manner directed by the rules of 
the society; but that where the rules contain no 
direction as to disputes, or where no decision is made 
on a dispute within forty days after application to the 
society for a reference under its rules, the member or 
person aggrieved may apply either to the county court, 
or to a court of summary jurisdiction, which may hear 
and determine the matter in dispute. 

Every dispute referred to the county court under 
section 22 of the Friendly Societies Act of 1875 must 
be so referred by action commenced by plaint and 
summons in the ordinary way, in which the claim- 
ing or aggrieved member or other person shall be 
the plaintiff, and the society, by such of the persons 
authorized by section 21 of the said Act to be sued on 
behalf of the society as the plaintiff shall elect to sue, 
shall be defendant. The summons or the particulars 
annexed thereto must state correctly the nature of 
the dispute referred, and the relief which the plaintiff 
claim 8. 

With respect to legal proceedings against registered 
Friendly Societies, the following provisions shall have 
effect* : — 

* See sect. 21 of the Friendly Societies Act, 1675, 38 & 39 
Vict c. 60 
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(1.) The trustees of any society or branch, or any 
other officers authorized by the rules thereof, may 
bring or defend, or cause to be brought or defended, 
any action, suit, or other legal proceeding in any court 
whatsoever, touching or concerning any property, right, 
or claim of the society or branch, as the case may be, 
and shall sue and be sued, implead and be impleaded, 
in their proper names, without other description than 
the title of their office. 

(2.) In legal proceedings which may be brought 
under this Act by a member or person claiming through 
a member, the society may also be sued in the name, 
as defendant, of any officer or person who receives 
contributions or issues policies on behalf of the society 
within the jurisdiction of the court in which the legal 
proceeding is brought, with the addition of the words 
"on behalf of the society" (naming the same). 

(3.) No legal proceeding shall abate or be discon- 
tinued by the death, resignation, or removal from office 
of any officer, or by any act of such officer, after the 
commencement of the proceedings. 

(4.) The summons, writ, process, or other proceed- 
ing to be issued to or against the officer or other person 
sued on behalf of a society shall be sufficiently served 
by personally serving such officer or other person, or 
by leaving a true copy thereof at the registered office 
of the society, or at any place of business of the 
society within the jurisdiction of the court in which 
the proceeding is brought, or, if such office or place of 
business be closed, by posting such copy on the outer 
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door of the same ; but in. all cases where the said sum- 
mons, writ, process, or other proceeding shall not be 
served by means of such personal service or by leaving 
a true copy thereof at the registered office of the 
society, a copy thereof shall be transmitted addressed 
to the committee of management at the registered 
office of the society, and the same shall be enclosed in 
a registered letter posted at least six days before any 
further step shall be taken on such summons, writ, 
process, or other proceeding. 



CHAPTER XXIII. 

OF DISPUTES BETWEEN EMPLOYERS AND WORKMEN. 

Employers and Workmen Act, 1875 — Jurisdiction conferred 
upon County Court — Setting off Claims — Rescinding 
Contracts — Sureties. 

Under the Employers and Workmen Act of 1875 the 
county court has special powers in reference to disputes 
between employers and their workmen. Sect. 3 of the 
Act in question provides that in any proceeding 
before a county court in relation to any dispute 
between an employer and a workman arising out of or 
incidental to their relations as such, the court may, in 
addition to any jurisdiction it might have exercised if 
this Act had not passed, exercise all or any of the 
following powers ; that is to say : — 

(1.) It may adjust and set off the one against the 
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other all such claims on the part either of the employer 
or of the workman arising out of or incidental to the 
relation between them as the court may find to be 
subsisting, whether such claims are liquidated or 
unliquidated, and are for wages, damages, or other* 
wise. 

(2.) If, having regard to all the circumstances of 
the case, it thinks it just to do so, it may rescind any 
contract between the employer and the workman, upon 
such terms as to the apportionment of wages or other 
sums due thereunder, and as to the payment of wages 
or damages or other sums due, as it thinks just ; and 

(3.) Where the court might otherwise award damages 
for any breach of contract it may, if the defendant be 
willing to give security to the satisfaction of the court 
for the performance by him of so much of his con- 
tract as remains unperformed, with the consent of the 
plaintiff, accept such security and order performance 
of the contract accordingly, in place either of the 
whole of the damages which would otherwise have 
been awarded, or some part of such damages. 

The security shall be an undertaking by the defen- 
dant and one or more surety or sureties that the 
defendant will perform his contract, subject on non- 
performance to the payment of a sum to be specified 
in the undertaking. 

Any sum paid by a surety on behalf of a defendant 
in respect of a security under this Act, together with 
all costs incurred by such surety in respect of such 
security, shall be deemed to be a debt due to him from 
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the defendant ; and when such security has been given 
in or under the direction of a court of summary juris- 
diction, that court may order payment to the surety 
of the sum which has so become due to him from 
the defendant. 



CHAPTER XXIV. 

OF THE JURISDICTION UNDER " THE EMPLOYERS* 

LIABILITY ACT, 1880." 

Actions to be brought in Connty Court — Notices to be given 
— Time within which Action must be commenced — Pro- 
ceedings in Action — Particulars of Claim — Trial by Jury 
or with Assessors — Consolidation of Actions — Staying 
Actions — Subsequent Proceedings — Judgment and Exe- 
cution. 

The Act which was passed in 1880 " to extend and 
regulate the liability of employers to make compensa- 
tion for personal injuries suffered by workmen in their 
service " (43 & 44 Vict. c. 42), confers a special juris- 
diction upon county courts. 

By clause 6, " Every action for recovery of compen- 
sation under this Act shall be brought in a county 
court, but may, upon the application of either plaintiff 
or defendant, be removed into a superior court in like 
manner and upon the same conditions as an action 
commenced in a county court may by law be removed. 
Upon the trial of any such action in a county court 



I 
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before the judge without a jury, one or more assessors 
may be appointed for the purpose of ascertaining the 
amount of compensation/' 

Under clause 4, " An action for the recovery under 
this Act of compensation for an injury shall not be 
maintainable unless notice* that injury has been sus- 

* By clause 7, "Notice in respect of an injury under this 
Act shall give the name and address of the person injured, 
and shall state in ordinary language the cause of the injury 
and the date at which it was sustained, and shall be served on 
the employer, or, if there is more than one employer, upon 
one of such employers. 

" The notice may be served by delivering the same to or at 
the residence or place of business of the person on whom it 
is to be served. 

".The notice may also be served by post, by a registered 
letter addressed to the person on whom it is to be served at 
his last known place of residence or place of business ; and, 
if served by post, shall be deemed to have been served at the 
time when a letter containing the same would be delivered in 
the ordinary course of post ; and, in proving the service of 
such notice, it shall be sufficient to prove that the notice was 
properly addressed and registered. 

" Where the employer is a body of persons corporate or 
unincorporate, the notice shall be served by delivering the 
same at or by sending it by post in a registered letter 
addressed to the office, or, if there be more than one office, 
any one of the offices of such body. 

" A notice under this section shall not be deemed invalid by 
reason of any defect or inaccuracy therein, unless the judge 
who tries the action arising from the injury mentioned in the 
notice shall be of opinion that the defendant in the action is 
prejudiced in his defence by such defect or inaccuracy, and 
that the defect or inaccuracy was for the purpose of mislead- 
ing." 
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tained is given within six weeks, and the action is 
commenced within six months from the occurrence of 
the accident causing the injury, or, in case of death, 
within twelve months from the time of death : pro- 
vided always, that in case of death the want of such 
notice shall be no bar to the maintenance of such 
action if the judge shall be of opinion that there is 
reasonable excuse for such want of notice." 

The proceedings in a suit for compensation under 
this Act are commenced by plaint, and the proceed- 
ings are, in general, the same as in ordinary actions. 
In regard to some points, however, special rules have 
been made, the provisions of which we shall now pro- 
ceed to describe. 

A summons in an action brought under the pro- 
visions of the Employers' Liability Act, 1880, where 
it is to be served in the home district, must be delivered 
to the bailiff thirty-two clear days at least, and where 
it is to be served in a foreign district, thirty-five clear 
days before the return-day, but it must in either 
case be served thirty clear days before the return- day 
thereof. 

Particulars of demand must be filed by the plaintiff 
at the time of the entry of the plaint, whatever the 
amount claimed may be ; and a copy thereof be forth- 
with sent to the judge. 

The particulars of demand must state in ordinary 
language the cause of the injury, and the date at 
which it was sustained, and the amount of compensa- 
tion claimed, and where the action is brought h^ \&l<k& 
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than one plaintiff, the amount of compensation claimed 
by each plaintiff, and where the injury of which the 
plaintiff complains has arisen by reason of the act or 
omission of any person in the service of the defendant, 
the particulars shall give the name and description of 
such person. 

In case either party desires that the case should be 
tried by a jury, notice of demand for a jury must be 
given in writing to the registrar of the court fifteen 
clear days at least before the return- day, and the sum- 
monses to the intended jurors must be delivered to the 
bailiff forthwith. 

Where no demand for a jury has been made, a party 
who desires assessors* to be appointed must, ten clear 
days at least before the return-day, file an application 
to the judge stating the number of assessors he pro- 
poses to be appointed, and the names, addresses, and 
occupations of the persons who may have expressed 
their willingness in writing to act as assessors. If the 
applicant has obtained the consent of the other party 
to the persons named being appointed, he should file 
such consent with his application. 

Where the application for the appointment of 
assessors has been made by one party to an action 
only, the registrar will forward the application so made 
to the other party, who may then either file an applica- 

* The assessors are to sit in court with the judge, and 
assist him with their opinion and special knowledge in assess- 
ing the compensation, if any, to which a plaintiff may be 
entitled. 
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tion for assessors, or file objections to one or more of 
the persons proposed. 

Where separate applications are filed by the parties, 
no objections to the persons proposed can be made by 
either party, but the judge may appoint from the 
persons named in each application one or more assessor 
or assessors, provided that the same number of asses- 
sors be appointed from the names given in such appli- 
cations respectively. 

In any action where no demand for a jury has been 
made, and an application for the appointment of asses- 
sors has been filed, the judge may, either before or at the 
return-day, nominate one or more additional persons to 
act as assessor or assessors in the action. Where no 
application for assessors has been made, the judge may, 
if he think fit, appoint any one or more persons to act 
as assessor or assessors in the action before or at the 
return- day. 

If at the time and place appointed for the trial alfc 

or any of the assessors appointed do not attend, the 

judge may either proceed to try the action with the 

assistance of such of the assessors, if any, as shall 

attend, or he may adjourn the trial generally, or upon, 

any terms which he may think fit, or he may appoint 

any person who may be available and who is willing to 

act, and who is not objected to, or who if objected to 

is objected to on some insufficient ground, or the judge 

may try the action without assessors if he thinks fit.* 

* Every person nominated as an assessor receives for each 
day's attendance in every action the sum oi two guineas, 
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Where several actions are brought under this Act 
against a defendant in the same court in respect of the 
same negligence, act, or omission, the defendant may 
apply to the judge* that the said actions shall be con- 
solidated. 

In case several actions are brought against a defen- 
dant in the same court in respect of the same negli- 
gence, act, or omission, the defendant may, on filing 
an undertaking to be bound so far as his liability for 
such negligence, act, or omission is concerned by the 
decision in such one of the said actions as may be 
selected by the judge, apply to the judge f for an order 
to stay the proceedings in the actions other than in 
the one so selected, until judgment is given in such 
selected action. 

In case a verdict in the selected action is given 
against the defendant, the plaintiffs in the actions 
stayed are at liberty to proceed for the purpose of 
ascertaining and recovering their damages and costs. 

A defendant may admit the truth in the plaintiff's 
particulars in the actions of any statement of his lia- 

together with such farther sum, if any, for his expenses as 
die judge may order ; and every person requiring the judge 
to be assisted by assessors must deposit on application for 
assessors the amount of their remuneration. 

* Applications for consolidation of actions must be made 
upon notice to the plaintiffs affected by such consolidation. 

f Applications for stay of proceedings may be made upon 
notice to the plaintiffs affected by stay of proceedings or ex 
parte ; subject in the latter case to any application which the 
plaintiff may make to the judge to vary his order. 
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bility for such negligence, act, or omission, and there- 
upon the provisions of Order XII., Rule 3, shall 
apply* 

Where two or more persons are joined as plaintiffs 
under Order V., Rule l,f and the negligence, act, or 
omission which is the cause of action is proved, the 
judgment will be for all the plaintiffs, but the amount 
of compensation, if any, that each plaintiff is entitled 
to will be separately found and set forth in the judg- 
ment, and the amount of costs awarded in the action 
will be ordered to be paid to such person and in such 
manner as the court may think fit. 

Should the defendant fail to pay the several amounts 
of compensation and the costs awarded in the action, 
execution against his goods may issue as in an ordinary 
action, and should the proceeds of the execution be 
insufficient, after deducting all costs, to pay the whole 
of the amounts awarded, a dividend will be paid to 
each plaintiff, calculated upon the proportion of the 
amount which has been awarded to the respective 
plaintiffs to the total amount realized after the deduc- 
tion of all the costs of the action as aforesaid. 

* See ante, p. 76. 
f See ante, p. 40. 
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CHAPTER XXV. 

OP THE JURISDICTION OF THE COUNTY COURTS 
UNDER VARIOUS ACTS OF PARLIAMENT. 

Bankruptcy and Admiralty Jurisdiction — Literary and Scien- 
tific InstitutionR — Customs — Metropolitan Building Acts 
— Charitable Trusts — Succession Duties — Arresting 
Ships — Nuisances — Joint- Stock Companies — Acknow- 
ledgments by Married Women — The Companies Act, 
1867. 

We have, in the previous chapters, described the juris- 
diction and practice of the county courts both under 
the Acts known as County Court, and under the most 
generally important of the statutes which confer a 
special jurisdiction upon them. There are, however, 
some other statutes which require mention. 

Certain county courts appointed by order in council, 
or by the Lord Chancellor, have jurisdiction in bank- 
ruptcy and admiralty matters. The practice in either 
of these cases belongs more properly to the law of 
bankruptcy or of the admiralty, and could not with 
advantage be dealt with here. 

Literary and Scientific Institutions. — By section 29 
of the 17 & 18 Vict. c. 112, entitled "Literary and 
Scientific Institutions Act, 1854," any number not less 
than three-fifths of the members of any such institu- 
tion may determine that it shall be dissolved, and 
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therefore it shall be dissolved forthwith. And in the 
event of any dispute arising among the governing 
body or the members, the adjustment of its affairs is 
to be referred to the judge of the county court of 
the district in which the principal building of the 
institution is situated, and he is to make an order in 
the matter as he shall deem requisite; or, if neces- 
sary, is to direct that proceedings shall be taken in 
the Court of Chancery for the adjustment of the 
affairs of the institution. And by section 30 the 
judge is also to determine to what institution any 
surplus funds shall be given which may remain after 
dissolution, if the members have not of themselves 
determined the institution to which they are to be 
given. 

Customs. — Under the Customs Act, 16 & 17 Vict. 
c. 107, s. 263, the Crown may sue in these courts 
for duties and penalties not exceeding £100. By 
section 318 actions may be brought against Cus- 
tom-house officers for the illegal seizure of any vessel 
or goods where the damages claimed do not exceed 
£50. 

Metropolitan Building Acts. — tinder the 18 & 19 
Vict. c. 122, s. 85, the awards of surveyors acting 
under " The Metropolitan Building Act, 1855," may 
be appealed against in the county court if the matter 
in dispute do not involve more than £50. 

Charitable Trusts. — By the Charitable Trusts Act, 
1853 (16 & 17 Vict. c. 137), the county courts are 
invested, as to charities of which the gross annual 
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income does not exceed £50, with the same jurisdic- 
diction as is exercised with regard to charities gener- 
ally by the Court of Chancery. 

Succession Duties. — By the Succession Duty Act, 
16 & 17 Vict. c. 51, persons may appeal to the 
county court against the assessment of duty where 
the amount in dispute is not more than £50. 

Arresting Ships. — Under the 17 & 18 Vict. c. 
104, s. 527 (the Merchant Shipping Act), the 
judge of a county court may, in certain cases, order 
the detention of a foreign vessel said to have done 
injury to British property. 

Nuisances. — See section 19 of Nuisances Removal 
Act (18 & 19 Vict. c. 126) as to recovery of costs 
and expenses incurred in proceedings under that Act. 

Joint-Stock Companies Winding-up Act, 1862. — 
By section 126 of the 25 & 26 Vict. c. 89, county 
court judges, sitting at places more than twenty miles 
from the General Post Office, are appointed Commis- 
sioners for taking evidence under that Act. 

Acknowledgments by Married Women. — By 19 & 
20 Vict. c. 108, s. 73, any acknowledgment of the 
deed to be made by a married woman under the 3 & 4 
Will. IV. c. 74, may be received by a judge of a 
county court. 

The Companies Act, 1867. — By this Act it is pro- 
vided that where the Court of Chancery makes an 
order for winding up a company under the Com- 
panies Act, 1862, it may, if it thinks fit, direct all 
subsequent proceedings to be had in a county court. 
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Copyright of Designs. — By section 8 of 21 & 22 
Vict. c. 70, the proprietor of copyright in any design, 
under the Copyright of Designs Act, 1852, or this 
Act, may take proceedings for damages in the county 
court of the district when any piracy has been com- 
mitted. 

Salvage Cases. — By section 49 of the Merchant 
Shipping Act Amendment Act, 1862 (25 & 26 
Vict. c. 63), a jurisdiction in regard to marine sal- 
vage cases, when the value of the property does not 
exceed £1,000, is given to the county court. 

The Alkali Act, 1863.— By the Alkali Acts (26 & 27 
Vict. c. 124, s. 14, and 31 & 32 Vict. c. 36), penalties 
for offences against them may be recovered in a county 
court. 

Local Loans Act, 1875.— By section 12 of 38 & 39 
Vict. c. 83, a county court may, in certain cases, 
appoint a receiver if a local authority makes default. 

Agricultural Holdings Act, 1875. — By this Act 
(38 & 39 Vict.) jurisdiction is given to the county 
court in several cases, for which see the Act. 
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APPENDIX A. 

Fees and Costs. 

The tables of fees and costs annexed to the County Court Boles are 
now so voluminous that we can only find space for a selection of the 
most generally important portions of the tables and orders relating to 
this subject : — 

Fees. 

For every plaint or petition, one shilling in the pound. 

Where the claim or demand exceeds forty shillings, and an ordinary 
summons is to be served by bailiff, an additional fee of one 
shilling. 

Where in any case the number of defendants shall exceed three, 
an additional fee of one shilling for each defendant above three. 

No fee shall be payable on any application for a new trial, or 
to set aside proceedings, or for a summons in an interpleader. 

For entering judgment by consent under sects. 8 or 9 of " The 
County Courts Act, 1850," or under a default-summons, one shilling 
in the pound on the amount claimed in the summons. 

For every hearing, two shillings in the pound. 

In all cases where the defendant shall either personally, or bj his 
solicitor or agent, admit the claim, one-half of the fee paid by the 
plaintiff for the hearing of the plaint shall be returned to the 
plaintiff by the registrar of the court, although the court may have 
been required to decide upon the terms and conditions upon which the 
claim is to he paid. 

An additional hearing fee shall be taken for every new trial. 

The hearing on interpleader shall not be prepaid, but shall be esti- 
mated on the amount of the money or the value of the goods claimed, 
which value, in case of dispute, shall be assessed by the judge, who, 
at tbe hearing, shall direct by whom and when and how such fee 
shall be paid. 

No fee shall be payable for hearing any application for a new trial, 
or to set aside proceedings. 

For issuing every warrant against the goods, eighteenpence in the 
pound on the amount for which such warrant shall issue. 

For issuing every warrant to deliver possession of tenements, eighteen- 
pence in the pound. 
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For every judgment-summons under the Debtors' Act, 186 
threepence in the pound on so much of the amount of the original 
demand as, in obedience to the order of the court, should have been 
paid at the time of the issue of the summons. 

Where such last-mentioned amount does not exceed twenty shillings, 
an additional fee of sixpence ; and where such amount does exceed 
twenty shillings, an additional fee of one shilling. 

For every hearing of the matters mentioned in such judgment-sum- 
mons, sixpence in the pound on the amount upon which the fee on the 
summons is calculated. 

For issuing every order of commitment, eighteenpence in the pound 
on the amount upon which the fee on the summons is calculated. 

For keeping possession of goods till sale, per day (including expenses 
of removal, storage of goods, and all other expenses), not exceeding 
five days, sixpence in the pound on the value of the goods seized, to 
be fixed by appraisement in case of dispute. 

In all plaints, all poundage, except where otherwise specified in this 
schedule, shall be estimated on the amount of the claim. 

In plaints under sections 11 and 12 of "The County Courts Act, 
1867," poundage shall be estimated as upon a claim for a sum of 
twenty pounds. 

In replevins all poundage, except as aforesaid, shall be estimated 
on the amount of the alleged rent or damage, to be fixed by the 
registrar. 

In plaints for the recovery of tenements when the term has expired 
or been determined by notice, all poundage, except as aforesaid, shall 
be estimated on the amount of the weekly, monthly, or yearly rent of 
the tenement, as such tenement shall have been let by the week or by 
the month, or for any longer period ; and if no rent shall have been 
reserved, then on the amount of the half-yearly value of the tenement, 
to be fixed by the registrar. 

Where a claim for rent or mesne profits, or both, is added to a 
plaint for the recovery of a tenement, an additional poundage shall be 
taken on the amount or amounts so claimed, but where thereby the 
total amount on which poundage would be taken shall exceed twenty 
pounds, the poundage shall be estimated on twenty pounds only. 

In plaints for the recovery of tenements for non-payment of rent, 
all poundage, except as aforesaid, shall be estimated on the amount of 
the half-yearly rent of the tenement. 

Where a counter or other claim is made under Order X. of the 
County Court Rules, 1875, the same fees shall be taken as upon the 
entry and hearing of a plaint. 

In proceedings under ''The Friendly Societies Act, 1875," or under 
any Act giving the court jurisdiction in any matter, such other Act 
not being a County Court Act, the poundage shall be estimated upon 
the amount in dispute. 
k In the above cases where the poundage would, but for this direction, 
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be estimated on an amount exceeding twenty pounds, it shall be esti- 
mated at twenty pounds only. 

In every case where the poundage cannot be estimated by any rule 
in this schedule, it shall be estimated on twenty pounds. 

All fractions of a pound, for the purpose of calculating poundage, 
shall be treated as an entire pound. 

No increase of fees shall be made by reason of there being more 
than one plaintiff or defendant, except as before directed, where the 
number of defendants exceeds three. 

For the fees payable when the court exercises jurisdiction under 
"The County Court Act, 1865," " The County Court Act, 1867," 
"The County Court Act, 1875," &c., we must refer to the tables 
annexed to the Rule of Orders. 



Costs. 










Allowance* to Witnesses. 










£ 8. 


d. 




£ 8. 


d. 


Gentlemen, merchants, bankers and 










professional men, per diem, from 15 





to 


1 1 





Tradesmen, auctioneers, accountants, 










clerks, and yeomen, per diem 










from 7 


6 


to 


15 





Artisans and journeymen, per diem 










from 4 





to 


7 


6 


Labourers, and the like, per diem 










from 3 





to 


4 






Travelling expenses, um reasonably paid, but not more than six- 
pence per mile, one way. 

If the witnesses attend in more than one cause they will be entitled 
to a proportionate part in each cause only. 
The following is the scale of costs and charges to be paid to solicitors in 

actions under twenty pounds, as well between party and party as 

between solicitor and client, on and after the 2nd of November, 
1875 :— 

I. — In actions where the amount recovered exceeds forty shillings, 

and does not exceed five pounds. 

8, d. 
(1.) Instructions for and preparing particulars for an 
ordinary summons (such particulars to be signed 
by the solicitor), and attending and entering plaint 3 
*(2. ) Attending or acting in Court (9 & 10 Vict. c. 95, s. 91) 10 

For a default-summons instead of item one. 

(3.) Preparing affidavit, swearing, and filing, including 

notice of mode in which payment will be accepted 5 

* See County Court Rules, 1876, Rule 80. 
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(4.) Copy and service of summons, if served by plaintiff's *. d. 
solicitor, or his clerk, within two miles of the place 

of business of the solicitor 5 

If beyond that distance, additional for every 
mile, but not to exceed ten miles . .06 
*(5.) Affidavit of service with copy of summons annexed, 
attending to file and entering up judgment by 
default , • . * .68 

II. — In actions where the amount recovered exceeds Jive 
pounds, and does not exceed ten pounds. 

(1.) Letter before action 3 4 

(2.) Instructions for and preparing particulars for an 
ordinary summons, such particulars to be signed 
by the solicitor, and attending and entering 

plaint 6 8 

*(3.) Attending or acting in Court (9 & 10 Vict c 95, 

s. 91) 15 

For a default-summons instead of item two. 

(4.) Preparing affidavit, swearing, and filing, includ- 
ing notice of mode in which payment will be 

accepted 6 

(5.) Copy and service of summons, if served by plaintiff's 
solicitor, or his clerk, within two miles of the place 

of business of the solicitor 50 

If beyond that distance, additional for every 
jnile, but not to exceed ten miles . .60 
*(6.) Affidavit of service with copy of summons annexed, 

attending to file and entering up judgment bj default 6 8 

III. — In actions where the amount recovered exceeds ten 
pounds t and does not exceed twenty pounds. 

(1.) Letter before action 3 4 

(2.) Instructions for and preparing particulars for an 
ordinary summons (such particulars to be signed 
by the solicitor), and attending and entering plaint 6 8 

*(3.) Attending or acting in Court (9 & 10 Vict. c. 91, 

s. 91) 15 

*(4.) Taxing costs 5 

For a default-summons instead of item two. 

(5.) Preparing, swearing, and filing affidavit, includ- 
ing notice of mode in which payment will, be 
accepted 6 8 

* See County Court Rules, 1876, Rule SO. 
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(6.) Copy and service of summons, if served by plaintiffs 9. d. 
solicitor, or his clerk, within two miles of the place 

of business of the solicitor 5 

If beyond that distance, additional for every 

mile, bat not to exceed ten miles .06 
*(7.) Affidavit of service with copy of summons annexed, 
attending to file, and entering np judgment by de- 
fault 6 8 

Note. — [The items of charge numbered 1 and 2 and 1, 2, 
and 3 in the above scales may be charged in the summons 
in the cases to which the charges respectively apply; 
where the amount claimed is larger than the amount 
recovered, the judge may certify for costs on the scale 
applicable to the amount claimed if he shall think fit.] 

The scale of costs and charges to be paid to counsel and solicitors in 
actions above twenty pounds is so detailed and minute that we have 
not space for it here, but must refer to the Appendix to the Rules. 
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Gkheral Fork or Heading ahd Cokclusioh or all Notices add 

ADMIS8IOUS. 

No. of Plaint. 
In the County Court of holden at 

[Where sent or issued by Court. Seal.'] 
Between A.B. Plaintiff, 
and 

CD. Defendant 

****** 

Dated this • day of 

Registrar [or person sending notice 
on making admission]. 

Notice or Set-off. 

Take notice, that the Defendant intends at the hearing of this 
cause to claim a set- off against the Plaintiff's demand, the particulars 
of which set-off are annexed hereto. 

Dated this day of 188 . 

The Defendant [or 's Solicitor]. 
To the Registrar of the Court. 

(The Registrar is to annex to this notice the particulars of set-off, 
as furnished by Defendant, sealed with the seal of the Court,) 

* See County Court Rules, lfclft, Bula 30. 
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Notice of Special Defence. 

Take notice that the Defendant intends at the hearing of this 
cause to give in evidence and rely upon the following ground of 
defence. 

Dated this day of 187 . 

The Defendant [or 's Solicitor]. 
To the Registrar of the Court 

That the Defendant was an infant, within the age of twenty-one 
years, when the supposed claim arose [or the supposed contract or 
agreement was made], and that he was born, as he believes, at 

in the county of on the 

day of 

That the Defendant is now [or, that she was, at the time when the 
supposed claim arose, or the supposed contract or agreement was 
made], the wife of of . And 

that she was married to him at in the county of 

on the day of and 

that she resides at in the county of 

That the claim for which the Defendant is summoned is barred by 
a Statute of Limitation. 

That the Defendant is a discharged bankrupt, and obtained his 
order of discharge from the [here state Court] on the 
day of 

That the Defendant was discharged by resolution of his creditors 
under s. 125 of "The Bankruptcy Act, 1869," which were duly 
registered in the London Court of Bankruptcy [or elsewhere, as the 
case may be] on the day of 188 . 

That the libel [or slander] complained of is true in substance and 
in fact. 

Take notice that the Defendant intends at the hearing of this 
action to rely as a matter of defence on the statement hereunto 
annexed. 

Statement- 

The facte constituting the equitable defence to this action are as 
follows : — 

[Here set out the facts as concisely as possible, and number the 

paragraphs as in an affidavit. 
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Examples of Particulars of Demand. 

The following are a selection from the examples of "particulars of 
demand " given in the Rules and Orders. They apply to tha <aM**& 
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IBS . 
13th March. 
18th March. 

7th April. 

24th Jane. 

20th Sept. 



ii Action for a Debt or a liquidated Money Demand. 
S demands of you payment 



The Plaintiff d 

of tliis si 
To an onji ring . , 
To mending watoh . 
To a hair chain . 
To money lent . 
To sundry repair* of jewellery 



In an Action for a fanning Account of Small Item. 



17th August 

188 , till 

12th Sept. 

188 . 



The Plaintiff demands of yon payment 

Batchers' meat supplied to yon, fall par- 
ticulars entered in yonr pass-book [or, 
bills delivered weekly, or, monthly, 
or, detailed account given to yon.] . 



In on Action on a BUI of Exchange or a Promitsory Note. 
Dates. 

The Plaintiff demands of you payment ■:■ 

of this bill of exonsnge : — 
Bill drawn by Arthur Brigga for . 

indorsed to Plaintiff, accepted by you. 
Due. 



In 



Data. 

188 . 

Feb. 
2nd Sept. 

3rd Oct. 



In an Action for Breach of Contract. 



for nun -delivery of a cargo of bricl-n as 

per agreement . 
or for breach of warranty on sale of a 



8th July. 
7th March. 
10th Oct. 



APPENDIX. 
In an Action of Tort. 

i of you these 



The Plaintiff 

damages 
for injury caused to his carriage in the 

Strand by the carelessness of yourself 

or for an assault committed by you on him. 

or far illegally distraining his goods at [place]. 

or for illegally arresting him. 

or for obstructing light and air from the windows of hia 
bouse at {description of haute], 

or for diverting, or obstructing, or fouling his water- 
course at \jitace\. 

or for negligence- as his solicitor in defending, at the 
Kingaton Assizes, the action brought against him bj 
Thomas Brown. 



In an Action of Detinue, claiming delivery of Specific Article. 

A, No. a. 
Date. (Seal.) 

The Plaintiff demands of yon the de- 
livery of a specific bracelet belonging 
to him, valued at . 
and detained by yon. 
Special damages caused by their detention 



The Plaintiff Mate* that yon are his ten- 
ant of No. 14, Brick Court, Hay- 
market ; that your rent is in arrear 
for [itate period not U»> than one half- 
year] ; and that he is entitled by law 
to re-enter for its nonpayment. 

He therefore demands of you possession 
of the premises, unless you pay him 



d the cc 



He also states that neither the rent nor 
tho value [or that the rent or the 
value] of the premises exceeds £50 
by the year. 



In an Action for recovering Pollution, of a Tenement when Term 



Data*. 

188 ." 
7th Oct. 



ha* expired or been determined Sj Notice. 

The Plaintiff demands of 7011 :— 

1. Possession of the too rooms an first 
floor of No. 14, Brick Court, Hay- 
jnarket, jour interest M tenant of the 
premises to him having expired [or 
having been determined by s> notice 
to quit]. 

2. Rent of the same premises for eight 
weeks at 7a. per week . 

3. Mesne profits for five weeks and six 

He also states that neither the rent nor 
the valae [or that the rent or the 
value] of the premises exceeds £50 
hi the year. 

In an Action of Trover. 

The Plaintiff demands of you these dam- 
ages, for having converted to jonr 
own use the following goods of his : — 

A table, worth 



Abed . . . . . . !S 



In an A ctian by a Creditor to adminUter tie Ettate of a decerned 



The Plaintiff demands of yon, as admin- 
istrator of James Smith, payment of 
this account due to him from the in- 

Coat, trousers, and vest , 

Repairing cost 

Livery for footman .... 

Dress trousers 

Or that the estate of the intestate may 

be administered under the order ot 

the Court. 
He also states that the estate to which 

this suit relates does not exceed £500 



1 



